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WATER P~7RCV~SECONTRACT ~ZS-1B

THIS WATERPURCHASECQNTR~CTis made this 11th day of

September , 2003 by and between the New Jersey Water
Supply Authority (the “Authority”), an instrumentality of the
State of New Jersey created pursuant to the provisions of the
New Jersey Water Supply Authority Act, P.L. 1981, C. 293, as
amended, N..J.S..A. lB S58:l~-l et seq. and Elizabethtown Water
Company (“ElizabethtowiY’), a corporation existing under the laws
of the State of New Jersey (also referred to herein as “the
Purchaser”)

BACKGROUND

Pursuant to the Authority Act, the Authority was established

for the express purpose of operating water supply facilities,

including those water supply facilities theretofore operated by the

State. In accordance with the Authority Act, the Authority

operates, inter alia, the System.

In connection with the operation of the System, the Authority4

both in its own right and as the successor to the water supply

facilities of the State, is a party with various System Water

Purchasers, including the Purchaser, to ~xisting Contracts pursuant

to which the Authority makes water available for purchase by such

System Water Purchasers.

The Authority cont~azes from time to time, ur~derta1~ina

various :mP~Ovements to System ~r~c ~n cO:~riecz~or.~herewith,

expects to adc~ta P~esolu~i~~r;which will authorize, irate: alia, ~
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issuance of Bonds for the purpose of making funds available to

finance various projects for the System. Pursuant to a Bond

Resolution, certain of the revenues received by the Authority from

System Water Purchasers will be pledged by the Authority to pay the

p~incipal of and interest on Bonds.

The parties hereto are entering into this Contract, which is

one of several Water Purchase Contracts to be entered into by the

Authority with System Water ?urchasers, in order (i) to supercede

the Existing Contracts between the Authority and the Purchaser and

(ii) to provide for the sae to and purchase of water by the

Purchaser consistent with the Purchaser’s projected needs.

NOWTHEREFOB~, in corisid~r~z±~nof the mutual covenants and

premises herein contained, the oarties hereto, intending to be

legally bound hereby, agree as ~cllows:

SECTION 1. Definitiàns.

Unies~ the context c~.eariv establishes otherwise, the

following terms, when use~ i~ :.~s ontrac: or in the Background

hereto, shall have the fo o’~•:inq :~ar~ings:

“Annual Budget” mear~ s~.:~aibudqet. of the Authority

relating to the S stem ~ ~ L~clude~ll costs, obligations

and expenses properly alic :~c~ ~ ~m in accordance with
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generally accepted accounting principles and. cost allocation

principles), as amended or supplemented, adopted or in effect for a

particular Fiscal Year.

“Annual Payment” means the aggregate amount projected by the

Authority to be payable to the Authority by the Purchaser for

Uniriterruptible Service during each Annual Payment Period, which

Annual Payment shall be determined by (a) multiplying the

applicable rates and charges for Uninterruptible Service set forth

in the sate Schedule in effect during the relevant Annual Payment

Period by the number of MG of water contracted for by the Purchaser

for Uninterruptible Service on an annual basis as set forth in this

Contract, subject to adjustment to reflect any special allocations,

charges, credits or adjustments provided for pursuant tc the

provisions of this Contract or any Rate Schedule, which may include

but not be limited to; ~i) adjustments based upon the water being

derived from the System within the Delaware River Basin; (ii) debt

service allocated specifically to those customers of the Authority

who benefit from the debt to which such debt service relates; end

(jij) for withdrawals within the R~ritor. Basin, en evaluation of

the equivalent sustained supply and the app!~catic.r~ of an

appropriate production factor, all as contemplated oy an:~/or set

forth in the Rate Schedule and (b) add±nqthereto ar~:.~:har~esfor
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access to the System and any other charges imposed on the Purchase:

by this Contract.

“Annual Payment Period~’ means the calendar year, commencing

January 1, 2004 during which tininterruptible Service is to be.

provided to the Purchaser hereunder.

“Annual Requirement5” means the aggregate amount required

during each Annual Payment Period to pay, or make provision for,

all Ci) Operation and I’~aintenance Expenses; (ii) Debt Service; and

(iii) other requirements of the System required to be paid as is

set forth in the Resolution, or in any Rate Schedule, or in any

documents rel.ating to Other Indebtedness, including but not limited

to amounts required to meet the rate covenant set forth in Section

713 of the Resolution; provided, however, that the amount to he

included for Debt Service in each AnnuaJ. Payment Period shell be

that amount accruing in the Bond Year or Bond Years, or

corresponding portion thereof, commencing during the Fiscal Year

within which such Annual ?avment ~e:iod or portion thereof falls.

“Authority” means the !~ew Jersey Water Supply Authority

established pursuant to zh~ .u:hor.t Ac:.

“Authority Ac:” mean~the “New Jer~e~iWa:~rSupply Authority

Act”, P.L. 1981, c,293, a~ ~ ~ 5~:l3—1et sea.).

“Authorized Office~’ means t~:e ~rr~n, Vice Chairrn~r~,

4
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Treasurer, Secretary or Executive Director of the Authority or any

person or persons designated by the Authority to act on behalf or

the Authority.

“Bonds” means all bonds, notes or other evidences of

indebtedness issued by the Authority and outstanding under the

Resolution and each Supplemental Resolution to finance or refinance

any cost, expense or liability paid or incurred or to be paid or

incurred by the Authority in connection with the financing,

planning, designing, constructing, acquiring, operating or

maintaining of any part of the System.

“Bond Year” means, with respect to any Bonds, the twelve—month

period (and such shorter initial period, if any) established with

respect to the issuance of such Bonds in a Supplemental Resolution,

and with respect to Other indebtedness, the twelve-month period

(and such shorter initial Deriod, if any) established with respect

to the issuance of such Other Indebtedness in the documents

relating to the issuance of ‘such Other Indebtedness.

“Credit Facility” means a poUcy of municipal bond insurance,

a letter of credit, a surety bond, a loan agreement, a standby bond

purchase agreement or other ty~~of cred~z agreement, facility,

insurance or guaranty arr&ngernen: pursuant which funds can he

obtained to pay the princioa~ or redemption price of Bonds or Other
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Indebtedness and interest thereon.

“Debt Service” for any period means, as of any date of

calculation, with respect to (A) Outstanding Bonds, an amount equal

to the sum of (i) the interest accruing during such period on such

Bonds, and (ii) that portion of the principal of such Bonds

accruing during such period, all as is set forth in the Resolution

and (B) Other Indebtedness, an amount equal to Ci) the interest

accruing during such period on such Other Indebtedness and (ii)

that portion of the principal accruing on such Other Indebtedness

during such period, all as is set forth in the documents relating

to the issuance of such Other Indebtedness.

“Department” means the New Jersey Department of Environmental

Protection.

“Division” means the Water Supply Administration in the

Department.

“Event of Default” means a default by the Purchaser of the

provisions of this Contract as a result of the occurrence of any of

the ever.ts set forth in. Section 10 h~ereof.

“Existing Contracts” means the existing water use contracts

for the System between, the P~.u:hc~ritv and System Water Purchasers

covering the pro’?ision! c: ~a:e: from the: i~vst.

“Fiscal Year” means :h~- :w vc~—rr.~nth p~:-i~-~.’1 commencing on July
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1 of each year and continuing through the following June 30.

“Force Majeure” means acts of God, strikes, lockouts or other

industrial disturbances; orders of the Government of the United

States or the State or any agency or instrumentality thereof or of

any civil or military authority; acts of terrorism, insurrections,

riots, epidemics, landslides, lightning, earthquakes, fires,

hurricanes, storms, floods, washouts, droughts and explosions;

breakage or accidents to machinery, pipelines, dams or canals,

other than as a result of the negligence of the party claiming

inability to comply with its obligations; partial or entire failure

of water supply, other than as a result of the negligence of the

party claiming inability to comply with its obligations; arrests,

civil disturbances; acts of any public enerrtv; and any other events

not reasonably within the control of and not as a result of the

negligence of the party claiming inability to comply with its

obligations.

“GPM” means gallons of water per m~,nute.

“General Fund” means the fund denominated as such and created

pursuant to the Resolution.

“Liauid~ty Facility” means ~n irrevocable l~tt~r of credit or

other irrevocable Credit Fa~iU:y issu’,±dbv ~ r~ncial institution

or insurance company, which ietter of cr~di~ or Credit ~acility is
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payable on demand in the event the terms under which such letter of

credit or Credit Facility was issued require payment thereunder.

“Major Rehabilitation Fund” means the fund denominated as such

and created pursuant to the R.esolution~

“MG” means million gallons of water.

“MGD” means million gallons of water per day.

“Minimum Dependable or Safe Yield” means that amount of water,

from time to tithe determined by the ~utherity in accordance with

applicable laws or regulations and presently estimated to be 225

MGD, which the System is capable of supplying continuously

throughout a repetition of the most severe drought of record.

“Monthly Water Payments” means either (1) the amount obtained

by dividing the amount of the ~innua1 Payment for any Fiscal Year by

twelve or (ii) such other or different recuired monthly paymentS

for which the Authority gives notice to the ~urrhaser Pursuant to

Sections 48, or 4E hereof.

“Operation. and Maintenance ~:penses” for any period means th~

amount (as set forth in the ~.nnua~ ~uda~t of the wzhoritv, as from

time to time amended) of o~rrent costs, ob1i~ations and

expenses of, or arising ccn:~t:icn ~ th~ (i) operat!~n,

maintenance and administra”Jc~ :~ :h.~ ~v, ~nd mi~o:’ ~ddit!on,~

or improvements thereof or ~ :r ner:orman’:e ~f ~nv
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Water Purchase Contract, including, but not limited to, the items

set forth herein below and items set forth in the Resolution as

Operation and Maintenance Expenses, in each case, to the extent

properly allocable to the System and, as applicable, determined on

the cash basis of accounting and/or in accordance with generally

accepted accounting and cost allocation principles:

(i) all repairs and ordinary replacements and

reconstruction of the System; all wages, salaries and other

personnel costs, including costs of pension, retirement,

health and other employee benefit programs; all fuel,

utilities, supplies and equipment; and all supervisory,

engineering, accounting, auditin~, legal and financial

advisory services;

(ii) all taxes and payments in lieu of taxes;

(iii) all costs of insurance for the System,

including any forms of self insurance (or self insurance

reserves) maintained by the ~uthorirv, and payment of all

claims not covered by the Authority’s insurance:

(iv) all fees and e:~:oenses incurred in connection

with any Credit Facility, Liauiditv Facility, Rese:~e Account

Credit Facility, the issuance of any Bonds or the issuance of

any Other Indebtedness, ~nd all fees and e>:penses of counsel,

S
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fiduciaries and others in connection with any such Credit

Facility, Liquidity Facility, Reserve Account Credit Facility,

Bonds or Other Indebtedness; provided, however, that none of

the foregoing shall be considered as Operation and Maintenance

Expenses to the extent required to be capitalized under the

Supplemental Resolution authorizing such Bonds or the

documents authorizing such Other Indebtedness or paid out of

the proceeds of such Bonds or Other Indebtedness;

Cv) all amounts required, pursuant to applicable

law, to be deposited into the F~ebate Fund;

(vi) all amounts required to be deposited, in

accordance with the Resolution, into any reserve fund

established for Operation and Maintenance Expenses; arid

(vii) allowance for deprec~at±on with respect to

equipment and property havino a depreciable life of greater

than three (3) years but less than ten (10) years.; and

(viii) any other costs, exper~ses or obligations

required to be paid by the Authority under the provisions of

any Water Purchase C~nzraot, contract relating to the System,

any agreement or instr~ent rel atinc t~ the ~onds or Other

Indebtedfless or by law;

“Other Indebtedness” means s~ bcnds, ~he~ than the ~ond~ or
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other obligations issued pursuant to the Resolution, notes or other

evidences of indebtedness issued by the Authority, and Outstanding,

including financing agreements and arrangements with the State, to

finance or refinance any cost, expense or liability paid or

incurred or to be paid ox incurred by the Authority in connection

with the financing, planning, designing, constructing, acquiring,

operating or maintaining of any part of the System; provided,

however, that Other Indebtedness shall not include obligations for

supplies and services which are to be paid by the Authority out of

current revenues, or obligations under leases which are not

required to be capitalized under generally accepted accounting

principles.

“Outstanding” means (A) with reference to Bonds, as of any

date, Bonds theretofore or thereucon beiriq authenticated and

delivered under the ResoLution, or any Supplemental Resolution

except to the extent that any particular Bonds are not deemed to be

outstanding pursuant to :he’provisions of the Resolution and (B)

with respect to Other Indebtedness, such Other Indebtedness

theretofore or thereupon be~nc authenticated and delivered pursuant

to any documents ~elatino th~ iss~anze thereof e:•:~c: to Lhe

extent that any particular ~:her lndeh:~dness ~s no~ deemed to he

outstaridj.nc as snecifica~v provLded therci:-;.
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“Oyerdraft Service” means (1) the supply of water from the

System, to the extent and from time to time available, in excess of

aggregate Uninterruptible Service, for certain, interim,

interruptible, non—guaranteed uses which a System Water Purchaser

is authorized to withdraw pursuant to a Contract or (ii) such other

definition as is set forth in the Rate Schedule.

“Peaking Factor” means (i) the percentage equivalent of that

volume of Overdraft Service available from the System for a given

period in excess of Uninterruptible Service, which a customer may

divert without charge or (ii) such other definition as is set forth

in the Rate Schedule.

“Point of Delivery” or “Point of Diversion” means the location

where the System, including surface and ground water supplies,

interconnects with the Purchaser’s Interconnection System.

“Production Factor” means the inverse ratio between any

upstream allocation for a consumptive or depi.etive water diversion

and ±t~ eauivalent in su~:~inedsuoply at the confluence at the

Millstone and Raritan Rivers as folows: Production factor Safe

yield at the confluence / vi~ld et the point of diversion (see

N.J~A.C. 7:,l—2.8~.

“Projected Annual P L en~r.ts” ~ the~ aggregate amount

projected ‘cv the Auzhcri:~’ ±.t~Annu~i ~udce:, as frorn time to
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time amended, to be required during each Annual Payment Period to

pay all Annual Requirements.

“Prudent water Supply Practices” means, as of any particular

time, any practices, methods and acts engaged in or approved by a

significant portion of the water supply industry operating in areas

having comparable characteristics to those of the System, or any of

the practices, methods and acts which, in the exercise of

reasonable judgment in the light of the facts known at the time the

decision was made, could have been expected to accomplish the

desired result at a reasonable cost consistent with good practices,

reliability, safety and expedition. Prudent Water SupDly Practices

are not intended to be limited to the optimum practice, method or

act, to the exclusion of all others, but rather are iritended to be

a spectrum of possible practices, methods or acts expected to

accomplish the desired results.

“Purchaser” means the party to this Contract, which is

purchasing water from the Authority.

“Purchaser’s Interconnection System” me~ns the buildings,

structures, piping, valves, meters and other contro’ apparatus and

equiDment, installed or to be installed by ~r ~ifl b.•haif of, and

owned and/or used by, the- Puroha~r (i~ connect !~urchas~‘.s

system with the System at the Point of De~L-.-.~irv -~n( to withdraw,
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measure, control and monitor the flow and quality of thewater that

th~ Purchaser withdraws from the System, and (ii) to transport such

water to the Purchaser’s system.

“Rates” means the charges from time to time determined arid

established by the Authority in accordance with the Rate Schedule.

- “Rate Schedule” means the “Schedule of Rates, Charges and Debt

Service Assessments for the Sale of Water from the Delaware and

Raritan Canal — Spruce Run/Round Valley Reservoirs System”

promulgated from time to time by the Authority arid set forth in the

New Jersey Administrative Code, all in accordance with applicable

laws and regulations, as the same may from time to time be amended,

and in accordance with the provisions of the System Rules and

Regulations, which Rate Schedule establishes the rates, charges arid

debt service assessments by the Authority for water derived from

the System in accordance with ~ foilowin~

(a) Uninterruptible Service. The Rates per MG set forth in

such Rate Sch~du1e for UninterruD;ible Service shall be established

for each Annual Payment Period o:~ the basis of:

(i) the Projected Annual Peauirements for such Fiscal Year;

(ii) multiplied by the pr~inicn ~c:oi for the diversion;

(iii) d1v~d~dby the lesser cr: ~ the ~nnualized amount o~

MGD of water from the Sv~t~t d~rtn:; su~h F!:-~~j Year which th~
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Authority determines is available for tininterruptible Service and

for Standby Service or (b) the annualized amount of MGDof water

from the System which is required to be provided by the Authority

by the terms of all Water Supply Contracts for Uninterruptible

Service and for Standby Service in effect during such Fiscal Year,

in each case, times 365 (366 during a leap year); provided,

however, that the Authority may exclude for any period, for

purposes of computation hereunder, the Ciriinterruptible Service and

Standby Service under any Water Purchase Contract where an Event of

Default has occurred arid is continuing.

(b) Overdraft Service. The Rate(s) per MG for average daily

diversions in excess of the Peaking Factor during a calendar month

and year shall be the amounts set forth in the Rate Schedule.

Cc) Short-term Service. The Rates for Short-term Service

established for each Annual Pav~en: Period shall be the amounts set

forth in the Rate Schedule.

(d) Standby Service. - The Rates sat forth in such Rate

Schedule for Standby Service shall be established for each Annual

Payment Period on the b~sis of (i) a standby charge for each month

during which Standby Service is ~v~aiishle, equal to the capacity~

in MGD, of th~ Purchaser’s withcrawal facilities to he served by

such Standby Service plus (ii) C charge (against which the standby

15
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charge for such month shall be credited), for water actually

consumed in any month, at the rate per MG established by the Rate

Schedule for Uninterruptible Service.

Ce) Special User Service. The Rates for Special User Service

established for each Annual Payment Period shall be the amounts set

forth in the Rate Schedule.

“Rebate Fund” means the fund denominated as such and

created pursuant to the Resolution.

“Reserve Account Credit Facility” means a surety bond,

insurance policy, letter of credit, line of credit or other Credit

Facility satisfying the requirements set forth in Section 518 of

the Resolution.

“Resolution” means the resolution adopted by the

Authority authorizing the issuance o~ Bonds, and all Supplemental

Resolutions.

“Revenue Fund” means the fund denominated as such and

created pursuant to the Resolution.

“Short—term Service” mea:~s (i) the supply of water from

the System, to the extent f~om time to time available, in excess of

aggregate tininterrupt±bl~ Ser~ics. for certain interim,

interruotibie, non—guaranteed or ~hor;-:erm uSCs, such as growing

agr~cul:ural or horticultural orocucts, meeting extraordinary

—
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requirements in consumer demand for potable or industrial water as

a result of transfers arising from a declaration of drought by the

Department, meeting non-seasonal extraordinary requirements in

consumer demand for potable or industrial water, or emergent

maintenance or temporary failure of a critical component of a

System Water Purchaser’s infrastructure which a System Water

Purchaser is authorized to withdraw pursuant to a Contract or (ii)

such other definition as is set forth in the Rate Schedule.

“Special User Service” means the supply of water from the

Raritan River Basin, which a System Water Purchaser is authorized

to continuously withdraw, without interruption, to be returned by

the Purchaser to the stream channel of the System at a point

reasonably considered by the Authority to be at or ~ri the near

vicinity of the point of withdrawal, substantially undiminished in

quantity and not substantially degraded in quality, all as is

determined by the Authority.

“Standby Service” rnear:~ the suDpiv of water from the

System for certain occasional uses, such as fire Protection or

other emergencies, natural or ~herwis~:-, which a System Water

Purchaser is auzhor~zed to 1.~:i:hd:aw pursuant. to a Contract.

“State” means the ~ta;e ~f New Jers~v.

“Suppl.~menzaiRes:fttLc~” means an~’ re~olutio~.•enaccedby
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the Authority supplemental to the Resolution in connection with the

issuance of any particular Bonds, which Supplemental Resolution

shall, inter alia, establish the specific terms applicable to such

particular Bonds.

“System” means the water supply system operated by the

Authority known as the Delaware and Raritan Canal - Spruce

Run/Round Valley Reservoirs System, and any expansion thereof, the

major components of which presently consist of the Delaware and

Raritan Canal water supply transmission facility, the Spruce Run

and Round Valley Reservoirs and an interconnecting pumping station

located where the Raritan and Millstone Rivers meet adjacent to the

Delaware arid Raritan Canal, together with all component plants,

structures and other real or personal property, and additions and

improvements thereto, necessary or useful and convenient for the

accumulation, supply or trar.smLssior. df water including but not

limited to: reservoir facilities, settlinc and sediment storage

basins, dams, dikes, intake -and reservoir pioelines, force mains,

pump stations and intake structures.

“System Rules and Re~-ulatioris” means the Rules for Lhe

Use of Water from the e~awa~ ar~~ RarU:~ Can~~and Spruce

Run/Round Valley Reservoirs ~ te~ o~ .~pri2 24, 1987 and

effective on May 18, 19~ ~c; ~r~s~: se~~r th in -ectjon 7:11—



SEP—19—2005 16:31 222 P.19/48

3.1 et. ~ of the New Jersey Administrative Coder and any

amendments from time to time hereafter made thereto.

“System Water Purchaser” means any party, to a Water

Purchase Contract with the Authority.

“tJninterruptible Service” means the supply of water from

the System which a System Water Purchaser is authorized

continuously’ to withdraw, without interruption, for potable or

industrial water supply purposes, pursuant to a Cohtract.

“Water Act” means the “Water Supply Management Act”, P.L.

1901, c. 262, as amended (N.J.S.A. 58:1A-1 et. seq.) and the rules

promulgated thereunder.

“Water Purchase Contracts” or “Contracts” means the

contracts, and all supplements thereto, providing for

Uninterruptible, Short—term, Standby Service or Special User

Service with respect to water from th~ System to one or more System

Water Purchasers.

“Water Supply ?lari Approval” means any approval by the

Department of the purchase of water from the System, whether in the

form of a water supply allocation permit, art interim approval of a

water supply plan submitted as may be required by the Department

for a water supply allocation permit, or otherwise.

Except where the context otherwise requires, wcrd~

19
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importing the singular number shall include the plural number and

vice versa, and words importing persons shall include firms,

associations, corporations, districts, agencies and bodies. Any

capitalized term used herein and not otherwise defined shall have

the meaning set forth in the Resolution.

SECTION 2. Water Service To 8e Provided

A. The Authority shall supply and make available for

delivery to the Purchaser, on and after the date hereof, and the

Purchaser shall be entitled to utilize the following water service,

subject to the other terms and conditions of this Contract and the

System Rules and Regulations:

(i) (a) Uninterruptible Service in the amount of

124.1 MGD, which is the average amount of Uninterruptible

Service permitted to be withdrawn by the ?urchaser subject to

the provisions of Section 2(5); In addition to the 124.1 rngd

of water covered by this Water Purchase Contract, the

Purchaser may withdraw, without charge, a maximum of 2.910 mgd

at its Raritan-Mi1lst~ne Plan:, said amount constituting a

legislative grant (Spac~al Charter No. A~335, 1881) to the

Somerville Water O:~canv, said ~ornpanv having been

subsequently acquired ~y :h~ ~~ch.~se:;

(b) Overiraft Service c: that number of MGD

20
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necessary to meet Purchaser’s diversionary needs in excess of

UninterruptibJ.e Service; and

(ii) Slzort Term Service of that number of MGDwhich

shall be established by one or more separate agreements,

which shall be supplemental hereto and incorporated herein,

between the Authority and the Purchaser, entered into for

such term as the Purchaser and the Authority shall agree,

with the number of NGD so established to be the maximum

amount of Short—term Service permitted to be withdrawn by the

Purchaser in any twenty—four (24) hour periodduring the

period covered by such separate and supplemental agreements

except as otherwise limited by Section 23 hereof;

B. Purchaser shall not withdraw water, in the agaregate

for all Uninterruptible Service provided hereunder, at rates

greater than an average of 124.1 million gallons in any twenty—

four (24) hour period; 3,775 million gallons per month, which

per minute, daily and monthly amounts shal he appropriately

adjusted to reflect fluctuations in water use; and an average

of forty—five thousand, two—hundred and niatv—si:-: ~45, 296)

million gallons in any year from Januar , (J04 :h~ough

November 30, 2023. The ?~r’~hase: shall !m~m?~iately notify the

Authority of an~’ such withdrawals in e:~::e~’: :~a id amount.
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C. If the Authority determines that rationing the water

derived from the System •is necessary by reason of drought

conditions or an emergency, it shall allocate all available water

first to providing Uninterruptible Service under all Water Purchase

Contracts, without any preference or priority, except that the

Authority, in its sole discretion, may exclude Water Purchase

Contracts where an Event of Default has occurred and is continuing,

at the Authority’s election, unless the Authority, in accordance

with applicable law or regulation, is otherwise directed or

required to allocate water in a specific manner, (i) pro rata, in

accordance with the volume of water available, to each System Water

Purchaser of Uninterruptibie Service provided in all Water Purchase

Contracts then in effect; or (ii) ~ro rate in accordance with the

volume of water actually provided each System Water Purchaser of

Uninterruptible Service pursuant to Water Purchase Contracts during

the last preceding Annual Payment Period in which rationing of

water was not necessary; or Ciii) upon such other basis as shall

be, in the judgment of the Authority, ao~ropriate to distribute

fairly among all System Water ?ur~hasers cf ~Jninterruptible Service

pursuant to Water Purchase ntrac:s, the burden of such rationing.

In the event th~z ra:icni~ is to h~ imposed by reason of an

22
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emergency for more than a seven~-day period, the Autho~ity shall

consult with and give appropriate effect to the recommendations, if

any, of the Department. -

D. If rationing is instituted, or if, other than as a result

of an Event of Default, the Authority does not provide to the

Purchaser the amount of water constituting Uninterruptible Service

hereunder, or advises the Purchaser that it will be unable to do so

other than as a result of an Event of Default, the Purchaser shall

nevertheless at all times be required to pay for all water from the

System constituting Uninterruptible Service available for delivery

to the Purchaser.

E. If in the event of an emergency, the Pu~chaser is legally

restricted from purchasing all of the water constituting

Uninterruptible Service hereunder, the Purchaser shall only be

required to pay for such waterconstitutinc On±nterruptible Service

as it is legally p~rmitted to purchase (arid the Authority is able

to supply) during the period of such emergeric-y.

SECTION 3. System Water Quality.

A. The water to be su~olied dv th~~Au:horit~- ~reunder
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shall be raw, untreated water which the Authority shall supply to

all System Water Purchasers without distinction as to source or

quality variations of the water supplied and subject to the hazards

inherent in natural streams. THE AUTHORITY MAKES NO

REPRESENTATIONS OR WARRANTIES, ~XE’RESS OR IMPLIED, AS TO THE

QUALITY OF ANY WATER SUPPLIED OR THE CONDITION OF THE SYSTEM,

INCLUDING ANY Ir~iPLIW WARRANTYOF MERCHANTABILITY OR FITNESS FOR

ANY PARTICULAR PURPOSE. However, the Authority, based upon water

quality data supplied to it by any System Water Purchaser or other

water quality data which may be obtained by the Authority, will

take all reasonable measures to determine the source of water

degradation and will exercise all appropriate administrative and

legal rights under applicable law to compel the Department to

assure that the stream water quality is in compliance with

applicable stream standards.

B. (1) In the event of contaminant discharqes, spills

or runoff to the Authority~s water supplies which constitute an

emergency and require immediate action to maintain the supply of

water from the System, the ~.uthority will take immediate corrective

action either: (1) throu~h rec~esting the aporoDriete agency to

take such action or, (ii) ~irec:v, by its uwn cersonnel and/or

outside contractors, to cOri:~ainand, if ne~e~se:v to remove such
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contaminants from the water supply, in the Authority’s sole

discretion. In addition, to the extent it is legally able to do so

and it determines that such action is in the best interests of the

Authority, the Authority will seek to recover all costs and damages

resulting from any such incidents from the parties responsible.

* (2) If the Authority arid the Purchaser, at the request of

the Purchaser, agree that the quality of the water derived from the

System is not of sufficient quality to be treated by the Purchaser

for the purposes for which such water is to be used or there is any

trend towards degradation of such water as a result of

contamination in the quality of water derived from the System, the

Authority and such Purchaser shall jointly Ci) request the

Department to take appropriate action to implement corrective

measures or (ii) take other administrative or operational measures.

SECTION 4. Payment for Water Services

A. General. Purchaser agrees to make all payments for

water services available hereunder in the amounts, at the times and

places and’ in the manner ~rovided herein subject to the ‘Rate

Schedule and as modified from time to time, by tne System Rules and

Regulations.

8. Purchaser ag~rees to pay ~el1er rate equal to one~~

hundred percent of the total rate set forth r; such Raze Schedule

25
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for (Jniriterruptible Service (see Section 2(A) (1) Ca)) as illustrated

in the following formula: Uriinterruptible Service * 4~ of days in

the month * rate; -

C. Purchaser agrees to pay Seller a Monthly Overdraft

Rate equal to one—hundred and twenty percent of the total rate set

forth in said Rate Schedule for Uriiriterruptible Service (see

Section 2(A) (i) (a)) for average daily diversions for any calendar

month in excess of a Peaking Factor of ten-percent of

Uninterruptible Service as illustrated in the following formula:

actual monthly diversion in excess of 10% of Oninterruptible

Service * 1.20 * rate * days in the month;

Purchaser agrees to pay Seller an Annual Overdraft

Rate equal to one—hundred arid fifteen percent of the total rate set

forth in said Rate Schedule for Oninterruptible Service (see

Section 2(A) (i) (a)) for average daily diversion for any calendar

year in excess of Purchaser~s Uninterruptible Service as

illustrated in the following formula: average daily diversion in

excess of Uninterruptible Service ~ ~.15 * rate * days in the year.

The annual overdraft period shall coincide with the calendar year;

E. Uninterruptible Service. Purchaser agrees to make

Monthly Water Payments for Uninterruptible W.~er Services no later

than thirty (30) days from the date of each hilling by the

26
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Authority to the Purchaser. Except as hereinafter provided,

payments for Uninterruptible Service shall be equal, whether or not

the Purchaser actually withdraws the full amount of water available

to it as Uninterruptible Service; provided, however, that the

Purchaser shall not be required to make payment for water that the

Authority does not make available to the Purchaser except where

such non-provision of water is as a result of an Event of Default.

The Authority shall notify the purchaser not later than thirty days

prior to the beginning of each Annual Payment Pe~iod of the amount

of the Purchaser’s Annual Payment for Unintez-ruptible Service and

the amounts of the Monthly Water Payments.

F. Short—term Service. Purchaser agrees to pay not

later than thirty (30) days from the date of each billing by the

Authority to the ?urchaser, the charges ~•cr water actually consumed

as Short-term Service in the immediate orecedi:~a month.

G. Overdraft Payments. The Purchase: agrees to pay

annually, the charges for tt-rose diversions referenced in Sections

4(C) and 4(D) above. The monthly overdraft payment will be

remitted in November of the year in which the overdraft occurs.

The annual overdraft payment wi~ be r ~:L~�z~ ~:; F~hruarv of the

year following the year in which the o-;er~r~’~ )c;urred.

H. P~etroactive Debt $erv-ce ~ The ~urcheser
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agrees to pay to the Authority the following additional amounts:

I. An amount equal to five million, nine hundred and

forty—six thousand, four hundred and thirty—four dollars arid

eighty-eight cents ($5,946,434.88), which sum represents the

retroactive payment of a full proportionate share of the total

annual payments of Debt Service for the 1958, 1969, and’ 1981 bonds

made to the Authority by other purchasers of water from the System

during the periods from July 1, 1983 through June 30, 1988 (1958

bonds), from July 1,. 1983 through June 30, 2002 (1969 bonds) and

from July 1, 1983 through, December 31, 2003 (1981 bonds), for that

certain 20.1 MGDof water initially contracted for purchase by the

Purchaser commencing on January 1, 2004. Purchaser shall receive a

credit of four million, ninety thousand, seven hundred and eighty—

three dollars and seventy—nine cents (.~4,09O,783.79), representing

the total retroactive debt paid by Purchaser associated with 20.1

mgd of unsold water as a prior system customer since 1983.

Purchaser1s adjusted retroactive debt payment for the 1958, 1969,

and 1981 bonds shall be one million, eight hundred arid fity-five

thotisand, six hundred and fifty-one dollars, and nine cents

($1,855,651.09). Said payment is ro be made on the fi~st day of

each month in 238 equal mcnthy Thstailm-snts of seven thousand,

seven hundred and sixty—four dollars, and twenty-three cents

2~
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($~7,764.23) ‘ commencing march 1, 2004 and continuing through

December 1, 2023 and one final payment of seven thousand, seven

hundred and. sixty—four dollars, and thirty—five cents ($7,764.35)

payable on January 1, 2024; and

ii. An amount equal to three million, four hundred and

twelve thousand, nine hundred and eighty-two dollars and thirty-one

cents ($3,412,982.31), which sum represents the retroactive payment

of a full proportionate share of the total annual Debt Service

payments for the 1988 Water System Revenue Bonds made to the

Authority by other purchasers of water from the System during the~

period from July 1, 1989 through June 30, 1998 for that certain

20.1 MGD of water initially contracted for purchase by the

Purchaser commencing on January 1, 2004. ?urchaser shall receive a

credit of two million, three hundred and twenty—three thousand,

eight hundred and forty~-eight dollars, and ninety—seven cents

(~2,323,848.97), representing the total retroactive debt paid by

Purchaser associated with 20.1 ~1GDof unsold water as a prior

system customer since 1983, Purchaser’s adjusted retroactive debt

payment for the 1988 bond issue shall be one million, eighty-nine

thousand, one hundred and thirty—three dollars arid thirty—four

cents. (~1,089,133.34). Said payments are to be made on the first

day of each month in 23~$ equal monthly installments of four

2 £~
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thousand, five hundred and fifty-seven dollars and four cents

($4,557.04) commencing March 1, 2004 and continuing through

December 1, 2023, and one final payment of four thousand, five

hundred arid fifty—seven dollars and seventy—five cents ($4,5~7.82)

payable on January 1, 2024; and

iii. An amount equal to one million, four hundred and

forty—one thousand, eight hundred and forty-two dollars and eighty-

three cents ($1,441,842.83), which sum represents the retroactive

payment of a full proportionate share of the total annual payments

of Debt Service for the 1998 Water Surplus Revenue Refunding Bonds

made to the Authority by other purchasers of water from ‘the System

during the period from July 1, 1999 through December 31, 2003 for

that certain 20.1 t’~GD of water initially contracted for purchase by

the Purchaser commencing on January 1, 2004. Purchaser shall

receive a credit of nine hundred ar~ eighty-one thousand, seven

hundred and twenty-nine dollars and thirty-seven cents

($981,729.37), represenzinc~ the total retroactive debt paid by

Purchaser associated with ~. 1’.iG; of unsold water as a prior

system customer since l9~. ?;ha~~’s adjusted retroactive debt

payment for the 1998 b3:~i ~ b~ ±our hundred and sixty

thousand, one hundred anz~ :h:~:~ ‘~.lla:~ and forty—si:.: cents

($460,113.46). Said pav~e:~.:~ ar~ :~ b~ made on the first day c~
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each month in 238 e~ua1 monthly installments of one thousand, nine

hundred and twenty—five dollars and sixteen cents ($1,925.16)

commencing March 1, 2004 and continuing through December 1, 2023,

and one final payment of one thousand, nine hundred and twenty-

eight dollars arid thirty—eight cents ($1,928.38) payable. on January

1, 2024.

J. Production Factor Payments. The Rate Schedule and

System Rules provide that for a depletive diversion at any location

above the confluence of the Millstone and Raritan Rivers, the Total

Daily Allotment Charge shall be multiplied by the’ Production

Factor, which is equal to System Safe Yield at the point of

delivery. The Purchase: agrees to a Production Factor of 1.000 for

its diversion and to pay the dollar equivalent to the Authority in

Purchaser’s Monthly Water Payments for Uninterruptible Water

Services.

K. Absolute Obligation. Purchaser~s obligations

hereunder to pay for water in the manner set forth in this Contract

shall be absolute and unconditional, and shall not be affected by

any failure by the Authorit to perform its obligations hereunder,

other than a fail~r~ b the Authority to supply water constitutincj

Uninterru~tibie S~rvi.:e in wh~:h ever~t, as herein provided,

Purchaser shall be unconditionally obligated to pay for the water
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available for taking), except as a result of âfl Event of Default,

or be subject to any other defense or to any reduction, whether by

offset, counterclaim or otherwise, except for any reductions’or

credits provided for herein, in the Rate Schedule or in the System

Rules and Regulations.

L. Overdue Payments. All payments for service whIch are

not made by the due date therefore and any other sums required to

be paid by the Purchaser to the Authority pursuant to this Contract

shall bear interest at a per annum rate equal to the prime rat’s, as

from time to time established by Chase ~anhattan Bank as its prime

rate (with any changes in such prime rate to be effective on any

date that such rate is changed) plus 2%, such interest to be

calculated from the due daze of any required payment until actual

payment thereof.

M. Raze Adju~z~.enzsand Procedures. The Authority

reserves the right from time to time to adopt adjustments to the

nate Schedule and to the System Rules and Regulations in accordance

with applicable laws and regulations. If as a result of any’ such

adjustments the payments for ser~’ice hereunder are adjusted by the

Authority, the A horit-: sh~l~ notify the 9urch~ser of the

adjustments and of any revi~eo s.tnedul~ of I~or’~hiy Water Payments

reauired to refle:; such ac~usz:’v~nts ar.ci the same shall, without
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any further act of the Authority or the Purchaser, constitute an

amendment to this Contract.

SECTION 5. Delivery and Withdrawal of Water.

A. All water shall be withdrawn from the System at the

Purchaser’s sole cost and expense. Title to all water supplied

from the System shall be in the Authority to the Point of Delivery,

at which point title shall vest in the Purchaser upon it~

withdrawal of such water.

B. The Authority hereby grants to the Purchaser for the

term of this Contract a’ right which shall permit access to

Purchaser and its designated representatives upon and over the

System as may be necessary, at Purchaser’s sole cost and expense,

to install and construct a: the Point of Delivery, and to replace,

repair, operate and maintain, Purchaser’s Interconnection System.

C. The Purchaser shall not install or construct nor make

any material alterations in Purchaser’s Interconnection System

without the prior written a~croval of the Authority. Purchaser

shall submit engineering plans therefore to the Authority for its

review and approval.

~, The .~.u:hori: or i~s designated rere~entat± v~s shalL

have the right a: any t: e:’.amin~Purchaser‘~ :nterconnectior~
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System from the Point of Diversion to and including the flow meter

or measuring devices (hereafter “flow meters”). The Authority

shall comply with all reasonable security protocols developed by

Purchaser in conducting its inspections. The Purchaser shall, at

its sole cost and expense, within ten (10) days (or such longer

period as may be required by law) after receipt of written demand

from the Authority, make such modifications or repairs to

Purchaser’s Interconnection System from the Point of Diversion to

and including the flow meters as, in the opinion of the Authority,

may be required to eliminate leakage of water from, or potential

damage to the System. If Purchaser should fail to make such

modifications or repairs, the Authority may do so and the Purchaser

agrees to reimburse the Authority on demand for the Authority’s

cost therefore.

E. The Purchaser sh~li purchase or construct, install,

operate, maintain and repai:, as a par: of Purchaser’s

Interconnection System, at. -its sole cost ~nd expense and in a

manner which the Authority de:ermines tr~ be in accordance with

Prudent Water Supply Practices, automated flow meters at the

point(s) of diversior. :ha: ~lectro::s~y transmit daily

diversionary flow information to the ~ ‘~ the type and at

locatLon(s) approved by the .Z.u:hori;y. The ~,;r:haser shall have



SEP—19—2005 16:36 222 P.35/48

such flow meters tested for accuracy at its own sole cost and

expense by a testing firm approved by the Authority Ci) at least

once during each Fiscal Year; (ii) following meter repaIrs; and

(iii) at such other times as the Authority may reasonably request.

Each test shall be evidenced by a certified report, which

Purchaser will cause such testing firm to furnish to the Authority.

F. Monthly meter readings of water shall be taken by the

Purchaser on the last day of each month, or if such last day falls

on Sunday or legal holiday, on the first working day thereafter.

The Purchaser shall keep a daily record of flow rates and

cumulative daily water withdrawal totals and shall submit to the

Authority, not later than the tenth (10th) business day of each

month, copies of such records far the preceding month. The

Authority or its designated representatives shall have the right at

any time to examine the flow meters or other measuring device, eric!

any repairs or replacements made to such flow meter or other

measuring device. Purchaser. shall submit written certifications

with its monthly meter readings.

G. The Purchaser agrees to indemnify, defend and hold

harmless the Authority from and against all claims, damages or

losses suffered, sustained or reauired to he oaid by the Authority,

arising from any act or omission of the Purchaser, its ai~fIcers,
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agents, representatives or employees. lxi connection with Purchaser’s

Interconnection system, the operation thereof, or any activities

carried out by the purchaser, its officers, employees1 agents or

representatives, on the premises of, or with respect to, the System,

or with respect to any of the services which are the subject of this

Contract.

H. The Authority, to the fullest extent permitted by

the New ~Jersey Tort Claims Act, shall be. responsible and shall at

its own expense, defend itself against any and all suits, claims,

losses, demands or damages of whatsoever kind or nature, arising out

of or in connection with any act or omission of the Authority, its

employees, agents or contractors, in performance of the obligations
assumed by the Authority pursuant to this Agreement. The Authority

hereby releases the Purchaser from any and all liabilities, claims,

losses, costs, expenses and demands of any kind or nature

whatsoever, arising under the state or federal law, solely out of or

in connection with the Authority’s performance of the obligations

assumedby the Authority pursuant to this Agreement.

I. In the event that any of the flow meters required to

be maintained by the Purchaser shall fail to properly operate, the

Authority may make necessary estimates of or adjustments lxi

accordance with the System Rules and Regulations, to the amounts of

water withdrawn by the Purchaser and to be charged by the Authority

to the Purchaser for any period during which such failure exists and

continues. The Purchaser agrees that at the request of the

Authority it will repair or replace such meters, at its solE cost

36
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and expense. If the Purchaser fails to repair or replace the

meters within 60 days following notice from the Authority, the

Authority, may suspend the .withdrawal of water by the Purchaser

until such time as the meter is repaired or replaced; provided,

however, that the Purchaser shall be required to continue to honor

its payment obligations for water pursuant to this Contract during

the period of such suspension, as if such suspension had not

occurred.

SECTION 6. Force Najeure.

If by reason of E~orce Majeure either the Authority or

Purchaser shall be rendered unable to satisfy its obligations under

this Contract, in whole or in cart, and ~h~il cive notice end all

of the particulars of such E~orceMajeure in writing to the other

such party hereto within a reasonable time after the occurrence of

the event or cause relied on, then the obligation of the party

giving such notice, to the extent affected by such Force Majeure,

shall be suspended durinc the continuance of such inability;

provided, however, that the existence of Fcrc~ M~jeure shall in rio

event affect the obliaction of the Purc~r :c~ make th~~Monthly

~r5r~: ?avmen:s and other pa~ents re~uirec u~ic~r this Contract, bur

if less char: the a~.oun:o.~~:ater req~~irec~~ b’- ~u~plied h~reunde~-
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is supplied or available for supply, nothing in this Section 6

shall require the ~urcbaSer to make payment for water other than in

an amount equal to the greater of Ci) the water actually supplied

or (ii) the water available for supply by the Authority. Either

party so affected shall use its best efforts to remove or overcome

such Force Majeure as quickly as is practicable.

SECTION ‘7. Term of ContractS

A. This Contract shall commence on January 1, 2004 and

shall continue until November 30, 2023 unless previously terminated

as provided herein as a result of an Event of Default, or extended

as provided in Section 7B hereof.

B. If the Purchaser desires to continue the withdrawal

of water from the System, contracted for pursuant to this Contract,

beyond the date set forth ir. Section 7A hereof, the Purchaser shall

submit to the Authority nctifica;ion of intent to renew not less

than 90 days prior to such date.

C. If the ?urchs~r has not submitted a notification of

intent to renew as orovide~,i in ~3eotion 7E hereof, the Authority

shall notify the Pu:chasei c± th~ ~xpi:~t~on i~t~ of the Contract.

Ir, after such notificar.: ~r. n~: th~ A~.h:~~v, the ?~rch~e~

continues wi:hdrawa.. ~f ~ th~ ~ f~ such w~thdraw~l sh~~



SEP—19—2005 16:3? 222 P.39/48

be twice the rate per million gallons as is specified in the Rate

Schedule then in effect.

D. Within ninety (90) days after termination of this

Contract, the Purchaser shall remove from the System Purchaser’s

Intercormectiori System and any other facilities installed by

Purchaser on the System, shall restore the System to its former

condition as nearly as may be practicable and in a manner

satisfactory to the Authority and shall release and re-convey the

rights granted pursuant to Section 53 hereof. If Purchaser shall

fail to remove and restore as aforesaid, the Authority may make

such removal and restoration at the sole cost and expense of the

Purchaser, which cost and expense shall be paid by the Purchaser to

the Authority on demand. The Authority further reserves the right

to remove and sell Purchaser’s :r~terco:~ection System arid other

facilitie5 to the extent it deems appropriate.

SECTION 8. Insurance

A. Authority Insurance. The Authority shall use

reasonable commercial efforts to purchase and carry fire, casualty,

public liability and other insurance on ::.he Syst:em, or to otherwise

establish and fund its own s~!f-insur~ric~• or~r;~rnor partici~ate in

any State—administered pooled risk Cr se .rsurarice proqr~m, for

:39
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purposes and in amounts which ordinarily would be carried or funded

by a person or entity owing and maintaining facilities similar to

the System.

B. Purchaser Insurance. The Purchaser shall use

reasonable commercial efforts to purchase and carry fire, casualty,

public liability, and business interruption insurance covering

Purchaser’s business operations, unless Purchaser is not legally

able to maintain business interruption insurance, and shall

purchase and carry insurance covering Purchaser’s obligations

pursuant to Section 5G hereof. All policies of insurance shall be

written by insurance companies authorized to do business in the

State and shall provide that no change of coverage shall be

effected unless at least thirty (30) days’ prior notice is given to

the Authority. Certified copies of all replacement policies shall

be delivered to the Authority nor. less than thirty (30) days prior

to the expiration of any coverage. The “Authority” shall be named

as an “Additional Insured’s on all public liability insurance

policies maintained by the Purchaser for Purchaser’s

Interconnection System and ~ny other f~acilities of the Purchaser

located on the System, cn aL. busi-.e!s ~!:er:uptio~ insurance ~nd

all insurance coverin~ r:h~ser’s:iz:~ zursuanz to Section

5G hereof. The proceeds of busine~.s~r.t~rrior ion insurance sh~l

40
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be payable directly to the Authority to the extent ~f the

Purchaser’s obligations to purchase water hereunder.

SECTION 9. Covenants, Representations, and Warrants

A. The Authority shall continuously operate and maintain

the System in an efficient manner in accordance with Pruden~ Water

Supply Practices. The Authority shall have no liability in the

event that the water, which is actually available to the System is

insufficient to permit the Authority to comply with its obligations

hereunder.

B. The Authority shall not enter into any Water Purchase

Contract which would result in (i) Uninterruptible Service called

for under all Water Purchase Contracts to exceed the t~1aximum

Dependableor Safe Yield or (ii) the water supply called fo~ under

all contracts or commitments for water of the System to exceed the

maximum output capacity of the System.

C. The Authority represents and warrants that it has all

licenses and permits presently cbt~inable from any federal, state

or local governmental authority required in order to enter into

this Contract and to provide water to Purcriaser as herein set

forth.

D. The Au:h~rity shall exercise reasonable efforts to
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execute Contracts, similar in form and content to this Contract,

with all other users of the System; provided, however, that

notwithstanding the foregoing, the Authority may (i) enter into

Contracts for durations other than the term of this Contract and

(ii) enter into Contracts, containing terms which may be

inconsistent with the terms of this Contract, if the Authority

determines it to be necessary in connection with the operation of

the System so long as such Contracts do not increase the

Purchaser’s obligations hereunder for Debt Service unless the

Purchaser is benefited as a result of the provisions of such

Contract. All Contracts entered into by the Authority shall

contain rates arid charges for water as are set forth in the Rate

Schedule then in effect.

E. The Purchaser represents and warrants that it has all

licenses and permits from cry federa.., state or local governmental

authority required in order to enter into this Contract, to divert

water from the System in accordance therewith and to operate the

Purchaser’s Interconnection System.

~‘. The Purchaser c: enarts to (i) maintain in good

oPerating order and repair ~he P~:rchcser’s Interconnection Systerrt;

cii) charge and collect t~:~:e~,~c~r ~rd other charges to its

residents end customers ~ time to time together with
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other funds available to the Purchaser, are reasonably estimated to

be required by the Purchaser to make the payments to the Authority

which are required pursuant to thiz Contract.

SECTION 10. Events of De~au1t.

• Any of the following shall constitute an Ever~t o~

Default:

If the Purchaser shall (i) fail to make any payment due

under this Contract for a period of more than 15 days aftei any

such payment is due or (ii) shell fail or he unable to perform, or

shall default in the performance of, any of its obligations under

this Contract, and such failure, ina~ilitv or default in

performance is (A) willful or (B) remains uncured for more than 30

days after notice thereof is given by the A~thoritv :0 ?urch~ser;

provided however, that if such f~llure, inabi litv or default in.

performance is incapable oi being cured within such 30 day period,

the same shall riot constitute an Event of Default so brig as

Purchaser coir~rtences to cure such failure, inability or default in

performance within such 30 day period ar~~ diliger.:1y and

continuously proceeds to o~re the same.

If an Even: n~s Or~~urr~.i, ::her~ th.~ ~t~hor~tv

may, without further nc;:~c~, take ~v on~ ~f th~ ~oLl~wjnq

4 :~
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actions:

(a) discontinue the supply and delivery of water under

this Contract, including disconnecting Purchaser’s

Interconnection System from the System during the. period of

such default, without altering the obligation of the Purchaser

to make Monthly Water Payments or any other payment required

by the terms of this Contract;

(b) bring any suit, action or proceeding at law or in

equity necessary or appropriate t.o enforce any covenant,

agreement or obligation against the Purchaser.

(c) take any other action permitted by law or equity to

enforce its rights under this Contract and to recover damages

for breach thereof, or

(d) terminate this contract.

SECTION 11. payments and Notice.

Unless otherwise provided herein., any payment, notice,

communication, request, reply or advice herein provided or

permitted to be given, ~iade or accepted by the Authority or the

Purchaser to each other shall be giver. o~ be served either by

depositing the same in the ~n~:ed States mail postpaid and

registered or certi±i~d ~ •:e~~ tn-- ~r:y to be notified,

with return receipt re~ue~:ed,tr by deii’e~r~q the same to an
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officer of such party, or by prepaid telegram when appropriate,

addressed to the party to be notified. Notice deposited in the

mail in the manner hereinabove described shall be conclusively

deemed to be effective, unless otherwise stated herein, from and

after the expiration of three days after it is so deposited.

Notice given in any other manner shall be effective only if and

when received by the party to be so notified. For the purposes of

notice, the addresses of the Authority and Purchaser shall, until

changed as hereinafter provided, be as follows:

If to the Authority:

New Jersey Water Supply Authority
185]. State Highway 3].
Post Office Box 5196
Clinton, New Jersey 08809

Attention: Executive Director -

If to the Purchaser:

Elizabethtown Water Company
600 South Avenue
Westfield, NJ 07090

The Authority and Purchaser shall have the ric~ht from time to time

and at any time to change their resDective addresses by ~t least

fifteen (15) days’ written notice to the other party hereto given

in the manner hereinabove set forth.

SECTION 12. Severability.
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In the event that any one or more of the provisiOnS of

this Contract shall for any reason be held to be illegal or invalid

by a court of competent jurisdiction, it is the intention of each

of the parties hereto that such illegality or invalidity shall not

affect any other provision hereof, but this Contract shall be

construed and enforced as if such illegal or invalid provision had

never been contained herein.

SECTION 13. Incorporation of Rate Schedule and System

Rules and Rcgi~.lations~

The Rate Schedule and the System Rules and Regulations

are hereby incorporated herein by reference as fully as if herein

set forth and all of the terms and provisions of such Rate Schedule

and System Rules and Regulations shall be part of this Contract and

shall be binding upon the Purchaser.

SECTION 14. Calculations of the Authority.

All meter readings to the extent made by the Authority

and all calculations made by the- Autho~ity of amounts due by a

Purchaser pursuant to this ~ontrac:, whether based upon meter

readings or estimates by the Authority or meter readings by the

Purchaser, shall be valid and b.~ndinc~ ~r~n the Purchaser absent
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manifest error by the Authority.

SECTION 15. Texmination of Existi~q Contract.

Except (i) for amounts which may presently be due

pursuant to the terms thereof and (ii) as is specifically set forth

in this Section 15, this Contract supercedes the Existin~ Contracts

being specifically DR-39, R~—l, RB-1B, RB-3, R~S-1, and R~S-lA

which are deemed by the parties hereto to be terminated.

SECTION 16. Binding Effect.

This Contract, when executed and delivered by the parties

hereto, shall be a valid and binding agreement, which shall be

governed by and construed in accordance with the laws of the State.

Neither party hereto may assi.gn its rights or obligations hereunder

without the consent of the other party.

4 ~7
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IN WETNESSWEEREOF, the Authority and the Purchaser have

caused this Contract to be duly executed the date and year above

first written.

(Authority Seal)

ATTEST:

/~Z*t’A~ �~ ~
~ i,.9-~ad4-C £‘2

(Purchaser Seal)

ATTEST:

F~R~L~~
~1~~4-i°,DtX7’fl scie&1?14’~t

NEWJERSEY WATERSUPPLY AUTHORITY

By:
e ry S. Patterson III

Executive Director

~LIZABETHTQWN WATER COMPANY

Reviewed and ~\poroved As to Form Only:

Peter C. Harvey
Attorney General for New .Jersey

By: __ _____

H ené ~. V~±1k
Deputy AttorneY(Géneral
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