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Honorable Mary C, Jacobson, A.J.S.C.

Superior Court — Law Division

Mercer County Courthouse

175 South Broad Street //‘\) l(p D 1 OOO \

Trenton. New Jersey 08650

Re:  Communications Workers of America, AFL-CLO v. State of New Jersey,

Board of Public Utilities
Docket No.: 1.- MIER =]~ 258(79

Dear Judge Jacobson:

Please accept this letter brief in lieu of a more formal brief in support of this action under
the Open Public Records Act (“OPRA™), NLLS.A. 47:1A-1. et seq., and the common law right of
access. This matter has been presented to the court via an Order to Show Cause. ‘The basis for
the action is the Defendant Board of Public Utilities (*BPU”)’s redaction of information on
quarterly reports filed by Verizon showing the extent of buildout of Verizon’s FIOS system in
New Jersey municipalitics, which buildout the Legislature mandated to occur on a specified
timetable pursuant to N.J.S.A. 48:5A-25.2. Without such information being publicly available, 1t
is impossible for Plaintiff Communication Workers o’ America, AFL-CIO (“CWA™) and other
interested members of the public to evaluate whether 1IOS is being built out in an cquitable

fashion to all communities. regardless of income level, as the Legislature required. Jrurthermore,

Defendant’s sole basis for redaction of the information - the exception for proprictary



commuereial information at NJ.8.A. 47:1A-1.1 - is inapplicable under these facts given that this
information, and even more detailed information than that requested by Plaintift, has historically
and routinely been made publicly available, Additionully, this exception is inapplicable to the
common law right of access. Thus, this Court should require disclosure of the extent of buildout
of FIOS within New Jersey's municipalities as of the first and second quarter of 2015.

STATENMENT OF FACTS

In 2006, the Legislature amended ihe State Cable Act in order to enable Verizon to apply
to the BPU for a System-wide Cable Television Franchise. P.L. 2006, ¢, 83. This legislation
enabled Verizon, for the first time, to circumvent the prior municipal-specific process for
receiving a cable televiston franchise by applyiny lor “a single system-wide franchise across its

existing telecommunications territory.” Roard of Public Utilities, The Tiffects of the System-

Wide (‘able Television Franchise in New Jersey, June 2010, at it.' In enacting P.1. 2006, ¢, 83,

the 1.eyislature balanced the benefits {c be gained by Verizon through this much simpler process
with requirements that Verizon, if 1t chose to follow that process, provide access to lower-income
communities that might otherwise be left out of s{ate-ol-the-art cable and broadband access. The
Legistature required that if Verizon reccived a system-wide franchise, it would (a) have to make
service available throughout residential areas of every county seal and every municipality with a
population density greater than 7,111 persons per square mile, with limited exceptions; and (b)
more generally provide service “without discrimination against any group of potential residential
cable subscribers because of the income levels of the residents of the tocal area in which such

groups reside,” NLLS.A. 48;5A-25.2(a). Furthermore, the Legislature provided that “any person

' Available at
http,s_:f‘_.{c_ig‘pacc.1_1_%statclib.orgfxmlui!hitstrcamfhandlcf 10929/33398/12672010d.pd 7 sequence=1&i1s
Allowed: v {last accessed Dec, 27, 2015).




affected by the above requirements “may seek enforcement of such requirements hy inttiating a
procecling with the board.” NJIS.AC 48:3A-23 2(b). Thus, the Legislature created a system in
which the BPU could grant a statewide franchise to Verizen, but Verizon in order to receive such
4 franchise would have to provide full buildout 1o densely populated areas, and not discriminate
based on incane.

On December 18, 2000, the BPU approved a system-wide franchise for Verizon for 4
seven-year term. o, the Matter of the_Application ul Verizon New Jersev Ine. for Renewal of a
Systermn-Wide Cablg Felevision Franchise, BPU Docket No, CT13080756 (Jan. 29, 2014) at 1.
As a condition of that approval. BPU required Verizon to provide it with quarterly service
5. Those reports, according to BPUL “are used v determine Verizon's compliance with the
deployiment commitment timelines and  ensure Verizon's provision of service on a non-
diserininatory basis,” Id. at 4,

As the expiration of Verizon’s initial system-wide franchise approached in 2013, Verizon
applied to the BPU for a renewal of its {ranchisc. At the time of that renewal application. the
BEU found that “half of the 70 required municipalitics™ from the 2006 legislation had not been
fully built out, Id. at 5. The BPU during the renewal process heard opposition, in part or in
whole, to the renewal from a number of indhviduals, fabor unions including Plaintiff, and
municipalities. Concerns expressed included thar "Verizon does not provide service or provides
service to limited portions of their respective municipulities.” Id, at 2-3. Responding to both the
lack ol buildout in the 70 required municipalities. and coneerns about buildout more generally.
the BN as a condition of approving the renewal required that *Verizon shall continue. on a

quarterly basis. ta provide to the Board and Rate Counsel a report of service activations for the



prior quarter. . . (o serve as one element of the foundation for the Board and Rate Counsel o use
to fulfill their responsibilities for ensuring the service is provided on a non-discriminatory basis
and to scrve as one component of the basis for Petitioner's ongoing proof of compliance with the
Franchize and the Act.” Id. a1 9, Approval Condition #6.

On October 27, 2015, CWA requested via OPRA “All quarterly service activation reports
filed by Verizon for the first, second, and/or third quaricr of 2015, (Verifted Complaint (“VC")
at 98). On November 6, 2015, thc BPU requested an extension, through November 20, 2015, to
respond, which CWA granted through counsel. On November 20, 2015, the BPU responded by
providing the quarterly service activation reports for the first and second quarters of 2015, but
only in a heavily redacted form, claiming that such “information has been redacted pursuant to
the exception for proprictary commercial information at NJ.S.A, 47:1A-1.1 This includes
customer information, information conccrning Verizon employess, as well as information
pertaining to service availability.” (VC at §10). The BPU provided a record that redacted 7 out of
9 categories for which Verizon provided the BPU with information at the municipal level as to
the extent of FIOS deployment, The redacted record only provided when FIOS service’s initial
availability was initjally “announced via press rclease” and “advance notice” was provided of the
start of service. The categories redacted included:

« Initial FIOS TV service availability

« Wstimaled full FIOS TV service availability

« Actual full FIOS TV service availability

» Total addresses validated for FIOS TV

. Number of multiple dwelling unit addresses validated for FIOS TV

« Number of single family unit addresses validated for FIOS TV



. The Video Serving Office (VSO) from which service was provided to the municipality
(VO a1 Es O

ITus. the report provided did not allow Plaintift to determine anything about the current
extent of PIOS availability or projecied completion for FIOS availability, in amy municipality in
the state, bevend a mere list of which municipaliies Verizon had at some point in the past
annownced that it planned to provide TTOS. The report, for example, redacts any information that
could be used 1o determine whether Verizon is on schedule with its statutorily required buildout
i the most densely populated municipalities of New Jersey pursuant Lo NJSAL 4R:5A-252¢4).
Phe report also redacts any information that could b nsed to determine whether Verizon is
diserininating on the basis of ncome pursuant (0 N.LS A, 48:5A-25.2(a), such as whether
huildont rates are different between wealthicr and poorer municipaliies within the same service
area, o single-lamily and multi-family housing, In sum. the report, as provided in redacted form,
is wtterly stripped of the very content that is the purpose of making the report available, m the
RPT - own words: 1o ensure “the service is provided on a non-discriminatory basis and to serve
as one component of the basis for Petitioner’s ongoing proof of compliance with the Franchise
and the Act,” In the Matwer of the Application of Verizon New, Jersey Inc, for Renewal of a
.‘p‘_}fsi_gnw—_\j\ji__d_t;__(_‘;_1b_Eﬂpl,c__\Li;‘_iL)j}__lj‘;_t_g_ql_x_iiq. BPIT Docket No, CEL3080756 at 9.

On November 30, 2013, CWA also requested the redacted information pursuant to the
common law right of access o governmental records, (VC ai 212, bx. 1), On December 22,
2015, the BPU denicd the request by stating that ™ Your request for the redacted information 18
denied becatse you have not established an interest in Lhe subject matter of the material you have

requesed.” (VO at 213, bx. b} The Bourd did not provide any reason whatsoever as to its own

N



interests in retusing to disclose the information in denying Plaintifi™s request under the comion
CWA represents approximately 1,400 persons employed by Verizon Compunications, Inc. i
New Jersey and approximately 35,000 persons employed by Verizon (ommunications
throughout the United States.  CWA also represents approximately 50,000 persons employed by
the State of New Jersey and various counties, municipalities and other local government entities
in New Jersey. In addition to protecting the job security and working conditions of ils members
at Verizon, CWA advocates, along with other organizations, on behall’ of the consumers of
telecommunications services to cnsure that they have access to hiph quality services at a
reasonable cost. (VC at $19). CWA has long promoted the buildout of high speed fiber optic
networks to ensure that all persons have access to information and educational services. Indeed,
on a national level, before the Federal Communications Commission, and before state regulatory
bodies. such as the BPU, CWA has promoled the building of a high speed fiber optic network
under the slogan “Speed Matters.”  Accordingly, CWA was actively involved in the legislative
process (hat resulted in the passage of the 2006 law that cnabled Verizon to apply for a system-
wide cuble franchise and vigorously supported those provisions of the statute that required the
buildout of a high speed fiber optic network that would provide access to residents in all income
brackets in the State’s most populous areas. CWA and its members, many of whom live in areas
of the State where Verizon agreed to build a fiber network, have a direct interest, both as
employees of Verizon and ag consumers of telecommunications services, in ensuring that
Verizon lives up to the commitments it made in order to receive a system-wide franchise,

Preciscly for this reason, CWA has participated in proceedings before the BPU pertaining to



Verizon's buildowt of a fiber optic network, arguing strenuously that Verizon should be required
to abid by the agreement it cntered into to obtain a system-wide franchise. (VCat §520-24).
Moreover, CWA has long been coneerned about the quality of telecommunications
services provided by Verizon in New Jersey and nationally, and has actively monitered service
quality issues in a variely of ways, including requesting and obtaining information from the
BPU. CWA’s information request in this case was made so that CWA can independently
analyze and understand whether Verizon is satistying the conditions of its state-wide franchise
and is making available fiber optic services without regard to the income levels of a
community’s residents, (VC at §525-26), Absent the information redacted by BPU in response
to the request. CWA is denied access to information that BPU itself has previously stated is
required to evaluale whether Verizon is complying with its state-wide franchise and not

discriminating on the basis of income. In the Matier ol the Application of Verizon New Jersey

Inc. for Renewal of a Svstem-Wide Cable Television I'ranchise, BPU Docket No, CE13080756

at 9,

LEGAL ARGUMENT

POINT L
PLAINTIEFS® ACTION SHOULD PROCEED IN A SUMMARY MANNER
Typically, actions brought pursuant to OPRA proceed in a summary manner. See

NLJ.S.A, 47:1A-6; Courier News v, Huaterdon County Prosecutor’s Office, 358 N.J. Super, 373,

378 (App. Div. 2003). Tere, in light of Plaintiffs’ filing of an smended verified complaint with
all relevant documents, and the expected lack of factual dispute, the order to show cause should

be granted so that this matier may proceed in a summary fashion. R. 4:67-2(a).



POINT I

PLAINTIFES ARE ENTITLED TO THE RECORDS SOUGHT PURSUANT TO
OPRA.

The Open Public Records Act has the salulry purpose of establishing a public policy in
the Ste that “government records shall be readily accessible for tnspection, copying. or
examindlion by the citizens of this State, with cerlain exceptions, for the protection of the public
interest!. ] NLS.AL 47:1A-1. Turther, to the extent that limitations are imposed on this public
ntercst. such limitations “shall be construed in Envor of the public's right of access,” Thid, Our
Supretn: Court recently reinforced that OPRA 5 purpose is founded on the principle that
“knovlodge is power in a democracy, and that withoul aecess to information contained in
recotds maintained by public agencies citizens cannot monitor the operation ol our government

or hold public officials accountable for their actions.” 1 air Share Tlous. Cir,, Inc_ v, New Jersey

St eagne of Municipalities, 207 NJL489, 302 2011 Put simply, “socicty as a whole

, 1

suffers when *governmental bodiey are porinitled 1o operate in seercey 1bid. {quoting Asbury

Park Pross v. Oeean_Cnty, Prosecutor's Office. 374 N.J._Super. 312, 329 (Ch. Div, 2004). In
congruence with the public policy favoring disclosure, the burden of proot in a denial of records
action rests with the custodian of records o demonstrate that the particular records at issne are
exerpl or shielded from OPRA. NS A, 47 TA-O,

OPRA defines “government records” broadly. with only certain enumerated exceptions.
NESAL 47 0A L The BPU o this matier relics entirely on a single statutory exception, that
for “trade secrets and proprietary commercial or financial information.” 1hid, Extensive case law
on this particular exception sirongly constraing its application, recognizing that too broad an
application of this exception “subverts the broad reading of OPRA as intended by the

[ epistaare.” Traghtenberg v, Tn. OF West Oranve, 416 N.J,_Super. 361, 379 (App. Div. 2010)



(quotine Times of Trenton Publ'e Corp. v, Lafayette Yard Cmiy, Dev. Corp., 183 N STU.5 As

{2005)}, Trial and appellate courts liave ofien found in favor of plaintiffs who arguc against an
overly vxpansive reading of this exception, recognizing that, if read broadly, it could be asserted
to prevent disclosure of the most basie information about the government’s interaction with

private companies. Newark Morming {edeer Co. v, New Jersey Sports & Exposition Auth., 423

N.J. Super. 140, 161-2 (App. Div. 2011). Thus, instead of accepting an assertion of propriclary
information on its face, reviewing courts have engaged in a searching analyses which places the
burden on defendant 1o “identify the detrimental effects of disclosure™ and provide “actual
evidence” “that disclosure will result in a loss of bargaining power.” [d. at 167 (invalidating
claim of privilege based on failure to meet burden). Even in cases in which courts have upheld
denial of access, they have only done so after they have determined that a defendant has made

credible showings of detrimental effects resulting from disclosure. See, ¢.¢, Communication

Workers of America v. Rousseau, 417 N.J. Super. 341, 351 (App. Div. 2010) (upholding refusal

10 disclosure investment contracts only upon trial court linding that credible evidence suggested
firms would not contract with the state if such information was disclosed).

Here, the BPU cannot meet its burden for two critical reasons. First, the records only
exist for the very purpose of measuring Verizon's progress towards a statutory goal that was an
explicil part of the framework Verizon agreed to in voluntarily choosing to apply for a system-
wide permit, Thus, Verizon cannot choose 10 rcap the benefits of the streamlined permit process
withowt disclosing to the public the data needed to measure whether it has met the oflsetling
requiremnents of benefiting from that process. Second, Verizon, at least through 2014, provided
essentially the same information that it now claims is proprietary to the state and federal

governments under scparate initiatives, the National Broadband Map and New Jersey Stale



Broadlnd Map: it is incoherent 1o claim that information that Verizon has regularly provided 10
another povernment agency is somehow now proprictary in the context ol the P,

First, these records only exist to monitor complionce with the system-wide pemmit law,
and Verizon cannot reasonably expeet that the pubilie will be effectively barred {from monitoring
compliance with that law. [he Legislature in selting up such a system conditioned the grant of
such a franchise on ensuring that such a [ranchixe was not abused by favoring only wealthy
communities ovir poorer commumnities, an analysis that necessarily requires analysis of the tvpe
of summmary data that the Board refuses 1o refease, NLLLAL 48:5A-25.2(a)2) and (3) {requinng
buildout by any company recciving a system-wide franchise o residential arcas of certain
municipaliies within a cerlain time fame. and mors broadly instituting non-discrimination
requircinents based on the income levels of communitics served). And the Legislature explicnly
cxtabirihed a broad right of enforcement for those in poorer communitics who were impacted by
any divcrimination by the holder ot a system-wide franchise. thus making it clear that the public,
and not iust the Board, should be able to evaluate wherher the statutory requirements are met in
Verizon's provision of broadband access, NJIS.AL 48:5A25.2(b) (MAny person aftected by the
requirements of subscction a. of this section may scch enforcement ol these requirements.”)
BPU tealized in requiring Verizon to provide this information that such information was
necessity 1o ensure “the service is provided on a non-discriminatory basis and o serve as onc
compesent of the basis for Petitioner's ongoing proof of compliance with the ranchise and the

Act 15 the Matter of the Appligation of Verizon New fersey Inc. for Renewal ol a Sysiem-Wide

Cable {lelevision Franchise, BPU Docket No. CL13080750 at Y. Without these data, it 15

impos-ible for the public to know whether Verizon is still on track to meet statutory buildowt

tmine requirements and whether Verizou is sroceeding with buildout on a nondiscriminatory
t | H
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hasis. Ciiven that the public has a right pursuant to the legislation creating the system-wide
permit process to bring legal actions if Verizon is engaging in discriminatory activily, it would
subvert the intent of that lzgislation if BPU could hide the very data it recognizes as a component
ol the basis {or evaluation of that discrimination from the public.

Second, at least up until 2014, even more specific data than those requested here were
providud by Verizon to the federal and/or state governments and posted online for the world to
see. lhe fact that Verizon has routinely in the past made such data available to other
governmental agencies who in turn make it available to the public undercuts any claim that such
information is confidential and must be hidden for the public to serve Verizon's business
interesis.

As part of the American Recovery and Reinvestment Act of 20009, Public Law No. 111-3,
the federal government established the National Droadband Map and the State Broadband
[nitiative. The National Broadband Map “will publicly display the following information about
broadband service available from a public or private provider: (a) Geographic areas in which
broadband service is available; (b) The technologies used to provide broadband service in such
areass " State Broadband Data and Development Grant Program NOFA, National
Telecommunications and Intormation Administration, 74 Fed, Reg, 32545, 32547 (July 8, 2009).
‘he Stale Broadband Initiative provides grants to states to develop “a statewide broadband map
that will be separate and distinct from the national broadband map and will be tailored to suit the
needs of the particular State” in addition to providing data to the national map. [bid,

Data on the extent of Verizon's FIOS buildout is readily available from both of these

maps, through 2014 for the natienal map and 2013 for the staie map, Thus it does not make sense



that BPUT now claims similar data. that are penerally fess detailed than the data that have boeen
available historically, are proprictary.
The Natonal Broadband Mup cnables the public to conduel a block-level search for

broadbund access, with data updated through June 30, 2014, hin://www broadbandman.gov (last

accessed Dec. 28, 2013). By searching for any address i the nation, the user is provided with a
list of services available at that address, listed by carrier and technology. For example, by
searching for 100 Main Street in Millburn, New Jersey, one 18 presented with a list of coverage
of all providers, which includes Verizon providing wired service at speeds from 100 megabits
per sceond 1o 1 gigabil per second, which is FIOS. (VC at 429, Ex. G). In contrast, searching for
100 Main Street in Newark, New Jersey produces a similar map and list, but the only wired
service provided by Verizon is older technology at 6 to 10 megabits per second. Iid.

Similarly, the “Connecting NI" State Broadband Map created through a federal grant
through this initiative to the State of New Jersey provides information as to FIOS availability to
the strect address level. hitp:/njgin.statenj us/oit/gis/OIT_BroadbandMapping/ (last accessed
Dec. 28. 2015). By searching for any addiess in the state, the user is provided with a list of
services available at that address, listed by carrier and technology. For example, by searching for
100 Main Strect in Millburn, New Jersey, onc is presented with a map of coverage of all
providers and can click on that block fo see a list of the providers, which includes Verizon
providing “fiber to the end user.” (VC at §30, Ex. H}. In contrast, searching for 100 Main Street
in Newark, New Jersey produces a similar map, but the only wired service provided by Verizon
is the older DSL technology. [bid.

These data available on both state and federal government websites are significanily more

specific than the data that BPU claims is confidenual. W hile these data are available down to the



block level, the data Plaintil] requested are only available at an aggregaic municipal tevel * If
Yerizon has regularly, as recently as 2014, allowed data as to the extent of its service availability
down (o the block to be available on both federal and staie websites, the BPU has no legitimate

claim that much more general data at the municipal level are proprictary. It would be difficult for

+ L I

BPU to “identily the detrimental effects of disclosure” and provide “actual evidence” “that

disclosure will result in a loss of bargaining power” when disclosure at an cven greater level has

historically been the norm. Newark Mornine Ledger Co. v. New fersey Sports & IExnosition

Auth., 423 N.J. Super. 140, 167 (App. Div. 2011}, This broad and recent availability of the
requested information online, at even greater detail, also distinguishes this case [rom a case such
as Rousseau in which the information requested had consistently been maintained as confidential
by the business involved.

in sum, the case law establishes that agencies may not use the “proprietary commereial or
financial information” exception to OPRA as a basis to refuse to disclose basic data about how a
regulatory agency is ensuring compliance with statc law. Absent the public having access to the
quarterly report data, it is impossible for the public to monitor whether FIOS is being extended in
a nondiscriminatory fashion, consistent with timeframes required by statute. Furthermore, even
more specific data until less than two years ago were routinely provided online, thus

differentiating this case from one genuinely involving closely hetd business secrets. Thus, the

court should require BPU to disclose the redacted data under OPRA,

I Note that the data can also be analyzed at the municipal level in the “Connecting NJ” map.
hip://njgin.staie.nj us/oit/gis/OIT BroadbandMapping/ (last accessed Dec. 28, 2015).



POINT I

PLAINTIFFS ARE ENTITLED TO THE RECORDS SOUGHT PLERSUANT TO
TES COMMON LAW RIGIHT OF ACCERS

| he right of access under the commuon law 15 1n many ciases broader, and not delimited by
OPRA. See NLSA, 47 1A-8: Higg-A- Rella, Inc v, County of Fasex, 141 NI 35, 46 (1993).
Stated plamly, “[a] citizen has a common-Jaw right 1o inspect public documents if they are public
records, if the citizen has requisite interest to inspect the records, and if the interest in disclosure
outweivhs |the need for| confidentiality.”™ Flome News Pub. Co. v. State, 224 N1 Super, 7, 16
(App. Div. 1988), The documents in question here meet the common law test.

Common law right of access requests are cvaluated by the courts with a two-part
analysis. Higp A -Rella, Inc., 141 N al 46, Virst, the citizen requesting the public record must

demon-arate an interest in the record’s subject matter. i, Jersev Pub. Coo Ine, v New Jersey

Expressway Auth., 124 NI 4738, 487-88 (1991). Lo start, “[a] common law record 1s one that is
made by a public official in the exercise of his or her public function, cither bocause the record
was required or directed by law to be made or kept, or because it was filed in a public office.”
Keddic v, Rutgers, State Univ., 148 NI, 36, 49 (1997). A citizen's interest in the public record
may be personal or out of civie concern for “keepling] a watch{ul eye on the workings of public
agencies.™ Red Bank Reelster v, Bd. of Educ.. 206 N.f Super, 1. 9 (App. 1iv. 1985) {quoting
Nixon v, Warner_ Communications, lnc., 435 1,8, 589, 398 (1978)). Courts give greater serulmy
(o the applicant’s interest in the face of an assertion that a particular document is conlidential.
Keddic, 148 N.J. at 51, “In that context, courts consider whether the claim of confidentiality is
‘premized upon a purpose which tends to advance or further a wholesome public interest or a

(internal quotation marks omitted), A “slight or non-existent” confidentiality interest can be

14



countered by the legitimate private interest having been demonsirated merely by the requesting
party’s standing to bring the action. Loilpman, 102 N.J, at 105, Put simply, there is an inverse
refationship between the State’s confidentiulity interest and the requesting parties” burden to
prove the strength of their asserted interest.

(nce the citizen’s interest in & public document has been established, our Supreme Courl
has prescribed an interest balancing test for deciding actions based on the common law right of

access 1o government records, 5. Jersey Pub. Co.. Ing., 124 N,J. at 488. Courts consider:

(1) the extent to which disclosure will impede ageney {unctions
by discouraging citizens from providing information to the
government; (2) the effect disclosure may bave upon persons who
have piven such information, and whetiwer they did so in reliance
that their identities would not be disclosed; (3) the cxient to
which agency sclf-evaluation, program improvement, or other
decisionmaking will be chilled by disclosure; {4) the degree to
which the information sought includes factual data as opposed to
evaluative reports of policymakers; (5) whether any findings of
public misconduct have been insufficienty corrected by remedial
measures instituted by the investipative agency, and (6) whether
any agency disciplinary or investipatory proceedings have arisen
that may ecircumseribe the individual's asserted need for the
materials.

(3. Jersey Pub. Co.. Inc., 124 N.J, at 488 {1991) {quoting
Loigman, 102 N.J. at 112 (1986).}

Furthermore, OPRA does not preempt the common law right of access, a principle that has been
applicd specifically in the area of supposedly proprietary information. Bergen County

Improvement Auth. v, North Jersey_Medical Group, 370 N.J. Super. 504 (App. Div. 2004)

(affinning trial court provision of document under common law right to access, particulurly
when company was “legally required 1o file” supposedly proprietary document pursuant to state

regulation).



Apphying the test here, the basie, summary information about the FIOS butldout
contained in the reports are public docwmnents.

CWA, as well as the broader public, have « strong interest in disclosure of these
documents. WA represents  approximately  L4UD persons employed by Verizon
Communications, lne, in New Jersey and approximately 35000 persons employved by Verizon
Communications throughout the United States,  CWA also represents approximalely 50,000
persons employed by the State of New Jersey and various counties, municipalities and other
local government entitics in New Jorsey. (VO at ©19). CWA has long promoted the buildout of
high speed fiber optic networks to ensure that all persons have access to information and
educational services. (VO at 921y CWA was actively involved in the legislative process that led
tw the passage of the 2006 system-wide cable franchise luw, and specitically advocated lor those
provisions of the statute that required the buildout ol a high speed fiber optic network that would
provide access (o residents i all income brackets in the State’s most populous arcas. (VU al
¥22), CWA and its niembers, many of whom live inareas of the State where Verizon agreed to
build o fiber network, have a direct interest, both as employees of Verizon and as consumers of
teleconimunications services, in ensuring that Verizon fives up to the commitments it made in
order 10 receive a system-wide franchise. Precisely for this reason, CWA has participated 1
procecdings before the BPU pertaining to Verizon's buildout of a fiber optic network. argumg
strenuously that Verizon should be required 1o abide by the agrecment it entered into lo obldin &
system-wide franchise. (VO at 524).

CWA's information request in this case was made so that (WA can independently
analyv. and understand whether Yorizon is satisfving the conditions of its state-wide (ranchise

and i making avaitable fiber optic services without regard to the income levels of a

16



community’s residents. (VC at J26). Absent the information redacted by BPU in response to the
request, CWA is dented access 1o information that BPU itselt has previously stated is required to
evaluate whether Verizon is complying with its state-wide franchise and not diseriminaling on

the basis of income. 1n the Matter of the Application of Yerizon New Tersev Jne, for Renewal of

a Systen-Wide Cable Television Franchise, BPU Docket No. CE13080756 at 9.

In contrast, the Board has asseried no interest pursuant to the common law right of
access. The Board simply stated that “Your request for the redacted information is denied
because vou have not established an interest in the subject matter of the material you have
requested.” (VC at ©13). The Board did not provide any reason whatsoever as to its own interests
in refusing 1o disclose the information in denying Plaintift’s request under the common law right
of access, simply claiming that CWA had no interest in such access and summarily denying
disclosure on that basis.

The Board's lack of rationale for denying access under the common law right of access is
unsurprising, because pursuant to the S. Jersey Pub. Co., Ing, factors, the Board has no basis for
denying access.

Kirst, disclosure of summary information on Fi0S installation at the municipal level
would not have the impact of discouraging Verizon from providing this information, because
providing such information is a prerequisite for Verizon to receive the public benefit of a system-
wide cable television franchise, which is a privilege, and not a right. Again, the Legislature in
selting up such a system conditioned the grant of such a franchise on ensuring that such a
franchise was not abused by favoring only wealthy communities over poorer coramunities, an

analysis that nccessarily requires analysis of the type of summary data that the Board refuses {0
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systemu ide franchise to residential areas of certain municipalitics within a certain time frame,
and more broadly instilnting non-discrimination reguiicnients based on the income levels of
communities served), And the Legislatare explicitly estahlished a broad right of enfurcement Jor
those i poorer communitics who were impactes by any discrimination by the holder ol u
systemwide ranchise, thus making it clear that the publie, and not just the Board, should be able
o evaliate whether the statutory reguirements are met in Verizon’s provision of broadband
access, NS AL ARSA-ZS 2(h) (CAny person affected by the requirements of subsection a. uf
this section may seck enforcement af these requirements.”) Relatedly, as to the second prong of
S, Jersov Pub, Co.Inc., there are no persons who have eiven information to the ageney in this
matier on the basis that their identities would not be disclosed: rather the records sought are
simply agurepate, municipality-wide data that does not contain any individual person’s
inforualion as to, for example, whether they subseribe to FIOS.

As 1o the third prong, “the extent to which ageney self-evaluation, program improvement,
or other decisionmalking will be chilled by disclosure.” the Legislature has provided broad
standing for members of the public t bring actions based upon these very data belore the
agency. NJ.B.A, JR:5A-25.2(b). Thus, to the degree thal the agency asserls that it should be able
(o set up a closed internal process to evaluate this information, such an assertion transgresses the
Legisluure's determination that “Any person atfccted by the requircments of subsection a. ol
this section may seek enlorcement of these requirements.” ihid, i3y refusing to disclose the very
data that would be the basis of such enforcement, the BPU is making it practically impossible Lo
carry vut the Legislature’s intent for BPL i*s decision-making (o be informed by a broad public

proeess, not a closed internal investigation.
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Lhese same facts bear on factors (5) and (6) of 8. Jersey Pub, Co,, Inc., “(5) whether any
findings of public misconduct have been insufliciently corrected by remedial measures instituted
by the investigative agency: and (6) whether any agency disciplinary or investigatory
proceedings have arisen that may ciccumseribe the individual's asserted need [or the materials.”
The ageney itself, in processing Verizon's system-wide franchise renewal, instituted the
quarterly report process precisely because it found that such reporting was necessary 1o ensure
“the service is provided on a non-discriminatory basis and to serve as one component of the basis

tor Petitioner's ongoing praof of compliance with the Franchise and the Act.” i the Matter of the

Application_of Verizon New Jersev nc. for Renewnl of a Svystem-Wide Cable Television

Franchise, BPU Daocket No. CE13080756 at 9. The BPU thus found that Verizon needed to

provide “ongoing proof of compliance” and that these reposts were a crucial component of such
proof. Without the public even being able to review such reports, it is impossible to ascertain
whether any “remedial measures instituted by the investigative agency” have been sufficient.

Finally, as to factor (4) of S, Jerscy Pub. ('o., Ing.. “the degree to which the information

sought includes factual data as opposed to evaluative reports of policymakers,” all of the
informution sought is factual data as to the extent of FIOS service; none of the information
coneerns the “evaluative reports of policymakers.”

On balance, the Plaintiff"s interests in accessing these required reports on the extent of
FIOS buildout and whether such buildout is being done in a diseriminatory manner outweigh
Defendant’s interest, whatever they might be given that Defendant stated no interest in denying
the request. Accordingly, this court should order that Defendant provide the full unredacted

quarterty reports pursuant to the common law right of access,



POINT IV
AWARD OF REASONABLE ATTORNEYS' FEES
If this court orders Defendant to produce any of the requested documents, the Court
should find that Plaintiff{s) are the prevailing party(ies), and under OPRA’s fee-shifting
provisivn and the common law right of access, award Plaintiff reasonable attorneys’ fees and

costs. NLLS.A. 47:1A-6.

Respectfully submitted,

v

,/'/‘f‘%*/‘/ S d e N ey )
Adam M. Gordon .




Steven Weissman, [Esq. - 1D # 024581978

Adam M. Gordon, Esq. - [D #033332006 _ L
WEISSMAN & MINTZ, LLC JAN U 4 2016
One Fxceutive Drive

Suite 200 BOARI

Somerset, New Jersey 08873

Attorneys for Plaintiffs

SUPERIOR COURT OF NEW JERSEY
COMMUNICATIONS WORKERS OF LAW DIVISION, MERCFR COUNTY
AMERICA, AFL-CIO -

Docket No. MER-1- X¥TY

Civil Action

Plaintiffs,

STATE OF NEW JERSEY,
BOARD OF PUBLIC UTILITIES,
ORDER
Defendant.

THIS MATTER being brought before the court by Weissman and Mintz, LLC, attorncys
for Plaintiff Communications Workers of America, Al'l -ClO, seeking relief by Verified
Complaint and Order to Show Cause for an Order requiring Defendant State of New Jersey,
Board of Public Utilities to provide Plaintiffs with copies of certain public records, and the Court
having considered the papers submitted by the parties, and heard oral argument on

,2016; and for the reasons set forth on the record on

, 2016, and for the good cause shown,

[TISonthis dayof 2016,

A. ORDERED that the Defendant shall within 20 days after service of this Order

upon them provide Plaintiff with fully unredacted copies of the first and second quarter 2015



quarterly service activation reports requested by them in its October 27, 2015 OPRA reguest 1o
Defendant; and it is further

13, ORDERED that Plaintiff is the prevailing party in this matter and that counsel for
Plaintitf shall serve and file their motion and fee certification for reasonable attorneys’ fees and
costs within 20 days after service of this Order upon Plaintiff; and it is furiher

C. ORDERED that Plaintiff shall serve a copy of this Order upon Defendant within

seven days of service of this Order upon Plainfift.

[TON. MARY C. JACOBSON, AJS.C.

This order was:
OPPOSED

UNOPPOSED



Steven Wetssman, Esq. - 1D # 024581078
Adam M, Gordon, Esqg. - 1D #033332006
WEISSMAN & MINTZ, L1.C

Une I'xecutive Diive

Suite 200

Somerset, New Jersey 08873

Attorneys [or Plaintiffs

: SUPERIOR COURT OF NIIW JERSEY
COMMUNICATIONS WORKERS OF LAW DIVISION, MERCER COUNTY
AMFRICA, AFL-CIO
Docket No, MER-L-
Plaintiffs,
Civil Action

0

STATE OF NEW JERSEY,
BOARD QF PUBLIC UTILITIES,
VERIFIED COMPLAINT
Delendant.

By way of Verified Complaint against Defendant State of New Jersey, Board of Public
Utilities, Plaintiffs Communications Workers of America, AFL-CIO say:

i. This is an action alleging vielations of the Open Public Records Act, N .5S.A.
4714, a_wva ("OPRA”) and the New Jersey common law right of aceess seeking (o require

disclosure of documents to which the Defendant denied Plaintiffs access.

PARTIES
2, Plaintiff Communications Workers of America, AFL-CIO (“CWA™), with 1:1.«;
principal place of business at 102 South Warren Street, Trenton, New Jersey 08608, is (he
exclusive collective negotiations representative for approximately 50,000 public emplovees

throughout the State of New Jersey.



3 Defendant State of New Jersey, Board of Publie Utilittes ("BPU™), 15 a “public
agency™ within the meaning of N.LS.A. 47:TA-1.1, with an address of 44 8. Clinton Avenue,
Trenton, NJ 08625,

JURISDICTION AND YENUE

4, The court has subject matter jurisdiction of this action pursuant to N.JLS.A,
47:1A-6 and the common law.

A Venue is proper in this court pursuant to R, 4:3-2(a)(2) because all of the relevant
events occurred in this County, and the defendant public agency is a subdivision of the State.

FACTUAL ALLEGATIONS

8. On QOctober 27, 2015, Plaintiff submitted an OPRA request to Defendant seeking
“All quarterly service activation reports filed by Verizon for the first, second, and/or third quarter
of 2015, Such quarterly service activation reports are required to be filed with Defendant each
quarter as part of Defendant’s grant to Verizon of a system-wide franchise for the provision of
cable tclevision and broadband Internet throughout the state. This request was given reference
nuinber W102515.

9. A true and accurate copy of Plaintiff's OPRA request, which also included a
second sef of records for which the response 18 not being challenged in this lawsuit, is attached as
Exhibit A.

10.  On November 20, 2015, after requesiing an exlension to that date to which
Plaintiff’ consented, Defendant provided a heavily redacted form of the quarterly service
activation reports for the first and second quarters of 2015, claiming thal such “information has
been redacted pursuant to the exception for proprietary commercial information at NJ.S.A.
47:1A-1.1. This includes customer information, information concerning Verizon employees, as

2



well ax information pertaining to serviee avoilability.” A true and aceurate copy ol Defendant™
response letter is attached as Exhibit B oand the redacted quarterly serviee aclivadion repors are
attached as Lixhibit €.

1. The BPU provided a record that vedacted 7 owt of 9 categories for which Verizon
provided the BPU with information at the municipal level as to the extent of FIOS deployment
The redacted record only provided when FIOS serviee's initial availability was initially
“amnounced via press release” and Tadvance nodee™ was provided of the stact of service. The
categories redacted included:

» Initial F1OS TV service availability

+ Estimated Tull FIOS TV service availability

« Actual full FION TV service availability

» Total addresses validated lor FIOS TV

» Number of multiple dwelling unit addresses validated for FIOS TV

« Number ol single family unit addresses vilidaied for FIOS TV

+ The Video Serving Office (VSO) from which service was provided to the municipality

See Tdhibit €.

12, On November 30, 2015, Plaintifl’ lunther requested the same information pursuant
to the common law right of access to governmental records via e-mail to Delendant, A true and
accuraie copy of Plainliff's request pursuant w the conimen law right of aceess is allached as
Fxhibil I

I3, On December 22, 2013, Defendant denied PlaintifTs request via by staling that
“Your request for the redacted information is denicd because you have not established an interest

in the subject marter of the material you have requested.” Defendant did not provide any



discussion as to its own interests in refusing to disclose the information in denying Plaintill’s
request under the common law right of aceess, A true and accurate copy of Defendant’s denial
pursuant o the common law right of access is atiached as Exhibil E,

4. According 1o the BPU’s system-wide permit to Verizon, which was most recently
renewed on January 29, 2014, the reason for providing the reports are to ensure “the service is
provided on a non-discriminatory basis and lo serve as one component of the basis for
Petitioner's ongoing proof of compliance with the Franchise and the Act.” A true and accurate

copy of the BPU’s decision to approve a renewed system-wide permit which contains the

Renewal of a System-Wide Cable Television Franchise, BPU Docket No. CE13080756 (Jan, 29,

2014). is atiached hereto as Exhibit F.

15. On information and belief, the redacted portions of the report contain data which
show the extent of compliance with the requircment of N.JLS.A, 48:5A-25.2(a) that require
buildout of cable service throughout residential areas of every county seal and every
municipality with a population density greater than 7.111 persons per square mile, with limited
specified exceptions, within six years of the beginning of service to each such county seat and
municipality.

16. On information and belief. the redacted portions of the report contain data which
show the extent of current FIOS service and which are in the BPU's words relevant to whether
“the service is provided on a non-discriminatory basis.”

17.  Plaintiff has a wholesome public interest and legitimate privale interest in the

documients being requested.



18. Plaintiff’s interest in recciving copivs of the docimments veguested s not
outweighed by Defendant’s interest in secrecy.

19, Plaintiff’s interest in these records is, in part, that Plaintifl represents
approximately 1,400 persons employed by Verizon Communications, Inc. in New Jersey and
approximately 35,000 persons employed by Verizon Communications throughout the United
States, Plaintiff also represents approximately 50,000 persons employed by the State of New
Jersey and various counties, municipalities and other local government entities in New Jersey.

20. Plainti[Ts interest in these records also stems from the fact that, in addition to
protecting (he job security and working conditions of its members at Verizon, Plaintiff
advocutes, along with other organizations, on behalf of the consumers of telecommunications
servives to ensure that they have access to high quality services at a reasonable cost,

21, DPlaintiff has long promoted the buildout of high speed fiber optic networks to
ensure that all persons have access to information and educational services. Indeed, on a
national level, before the Federal Communications Commission, and before state regulatory
bodies, such as Defendant, Plaintiff has promoted the building of a high speed fiber optic
network under the stogan “Speed Matiers.”

22, Plaintiff was actively involved in the legislative process that resulted in the
passage of the 2006 law that coabled Verizon to apply for a system-wide cable franchise and
vigorousty supported those provisions of the statule that required the buildowt of a high speed
fiber optic nctwork that would provide access to residents in all income brackets in the Siate’s
most populous areas.

23, Plaintiff and its members, many of whom live in areas of the State where Verizon
agreed to build a fiber network, have a direct interest, both as cmployees of Verizon and as
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consuers of elecommunications services, in ensuring that Verizon lives up 1o the commitiments
it made in order to reccive a system-wide [ranchise.

24 Precisely for this reason, Plaintiti has participated in procecdings before the B3P
pertaining to Verizon's buildout of a {iber optic network, including the procecdings that ted 1
the raguirements for quarterly reports, arguing strenuously that Verizon should be required to
abide by the agreement it entered Into 1o oblain a system-wide Iranchise,

25 Morcover.  Plhintift has  long  been  concerned  about  the  guality  of
elecommunications services provided by Verizon in New Jersey and nationally, and has actively
monitored service quality issues inoa variety ol wavs. including requesting and obtaining
information from Defendant.

26, Plaintiff’s information request in this case was made so that Plaintift can
independently analyze and understand whether Verizon is satisfving the conditions ol its state-
wide franchise and is making available tiber opfic services without regard to the income levels of
a community’s residents.

27. Extensive information as to the buildout of Vericon™s network has historically
been svailable from both {ederal and stale agencies mapping the extent of the nation’s broadband
networ ks,

28, This informution i many cases i3 more detailed than the information requested,
thus casting doubt on the legitimacy of Defendant’s relusal 1o release the records on grounds that
they are proprictary business information.

29, For example, the National Broadband Map enables the public to conduct a block-
level search  for broadband access, with dalta  updated threugh  June 30, 2014,
http;www broadbandmap.gov (ast accessed Dee. 28, 2015), By searching for any address in
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the navon, the user is provided with a list of services available av that address, listed by carrier
and technology. For example, by searching for 100 Main Street in Millburn, New Jersey, one is
presented with a list of coverage of all providers, which includes Verizon providing wired
service at speeds from 100 megabits per second to | gigabit per second, which is FIOS, In
conirast, searching for 100 Main Sireet in Newark, New Jersey produces a similar map and list,
but the only wired service provided by Verizon is older technology at 6 to 10 megabits per
second. A true and  accurate  printout  copy ol  the referenced  searches  on
hitp:/fwww.broadbandmap. ooy for 100 Main Street in Millburn and 100 Main Street in Newark
is attached hereto as Fxhibit G.

30. Similarly, the “Connecting NJ” State Broadband Map created through a federal grant
through this initiative to the State of New Jersey provides information as to FIOS availability to
the street address level. hitp:/njgin state.nj.us/oit/gis/OIT_BroadbandMapping/ (last accessed
Dec. 28, 2015). By searching for any address in the state, the user is provided with a list of
services available at that address, listed by carrier and technology. For example, by searching for
100 Main Street in Millburn, New Jersey, one is presented with a map of coverage of all
providers and can click on that block to see a list of the providers, which includes Verizon
providing “fiber to the end user.” In contrast, searching for 100 Main Street in Newark, New
Jersev produces a similar map, but the only wired service provided by Verizon is the older DSL
technology. A irue and accurate printout copy of the referenced searches on the “Connecting NJ”
State 3roadband Map for 100 Main Street in Millburn and 100 Main Street in Newark is attached

hereto as Exhibit H.



31, The information, however, has not been updated since 2014 for the national map
and 2013 for the state map, meaning that Plaintiff’ cannot access the most updated buildout
information as of 2015 that it has requested from Defendant from these other public sources.

32. Defendant's denial of access to the requested public records thus has (hwarted
Plaintiff*s attempt to analyze and understand whether Verizon is satistying the conditions of its
state-wide franchise and is making available fiber oplic services without regard 1o the income
levels of 4 communitly’'s residents.

COQUNT ONE - VIOLATION O OPRA

33,  Plaintiff repeats and incorporates by reference cach and every allegation set forth
in paragraphs 1 through 32 in this Verified Complaint as though fully set forth at length herein.

34, Defendant violated OPRA by not providing Plaintiff with unredacted copies of
the first and second quarter 2015 quarterly service aclivation reports in response to its October
27,2015 request.

COUNT TWO - VIOLATION OF COMMON LAW RIGHT OF ACCESS

33, Plaintiff repeats and incorporates by reference each and every allegation set forth
in paragraphs 1 through 34 of this Verified Complaint as though fully set forth at length herein.

36.  Plaintiff has a common law right of access lo receive copies of the documents
sought in the Oclober 27, 2015 records requests.

37, Plaintiff’s interest in these documents is to independently analyze and understand
whether Verizon is satisfying the conditions of its state-wide [ranchise and is making available
fiber optic services without regard (o the income levels of a community’s residents,

38, Plaintiffs and the public’s interest in acquiring the documents outwcighs any

interest in secrecy that Defendants may have.



WHEREFORE, Plaintiffs respectiully request that this Court enter judgment against the
Deiendant:

Al Ordering Defendant to disclose fully unredacted copies of the first and second
quarter 2015 quarterly service activation reports in response to Plaintifl’s October 27, 2015
request;

B. Awarding Plaintiff costs and reasonable attorneys” fees; and

C. Awarding Plaintiff any such other relief that this Court deems just and equitable,

DESIGNATION OF TRIAL COUNSEL

Pursuant to R, 4:25-4. Adam M. Gordon, Fsq., is designated as trial counsel on behalf of
Plainuits,

CERTIFICATION PURSCANT TO R, 1:38-7(B)

I certify that confidential personal identifiers have been redacted from documents
submitted to the Court, and will be redacted from all documents submitted in the future,

R 4:5-1 CERTIFTICATION

I certify that the dispute about which I am suing is not the subject of any other action
pending in any other court or a pending arbitration proceeding to the best of my knowledge and
belief. Also, 1o the best of my knowledge and belief no other action or arbitration proceeding is
contemplated. Further. other than the parties sct forth in this complaint, I know of no other
partics that should be made a part of this lawsuit, In addition, I recognize my continuing

obligution to file and serve on all partics and the Courl an amended certification if there is a

change in the facts stted in this original certification.



Hetty Rosenstein, of full age, certifies as follows:

[. T am the New Jersey Area Director for the Communications Workers of America,
AFL-Cl0), a Plaintiff in the action captioned “Communications Workers of America, AFL-CIO
v. State of New Jersey, Board of Public Utilities.” All of the facta stated in the verified
complaint Lo which this Verification is attached are true, and as to those facts that are alleged on
information and belief, 1 believe those facts to be true.

2.  certify that the foregoing statements made by me are frue. I am aware that if any

of the forcgoing statements made by me are wilifully false, [ am subject to punishment,

A
A feD

Tletty }'{oscnstc@

Dated: December 30, 2015



CERTIFICATION PURSUANT TO R, 1:4-4(c)

In aceordance with the provisions of R, 1:4-4(c), 1 certify that the annexed signature page
of Hetty Rosenstein is an electronic eopy of her original signature. She has acknowledged the
penuineness of her signature to me. 1 further certify that the annexed document with an eriginal
signawre atfixed will be filed if requested by the court or a party.

I hereby certify that the foregoing statements made by me are true. [ am aware that if any

of the foregoing statements made by me are willfully [alse, T am subject to punishment.

Dated: December 30, 2015



