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Re:  I/M/O the Provision of Basic Generation Service (BGS) For the Period Beginning

June 1, 2019
BPU Docket No. ER18040356

Dear Secretary Camacho-Welch:

This letter is being submitted on behalf of the Division of Rate Counsel (“Rate Counsel”)

to the Board of Public Utilities (the “Board” or “BPU”) as a supplemental filing triggered by the

inclusion of a new proposal in Final Comments filed by the New Jersey Electric Distribution

Companies' (the “EDCs”) and Exelon Generation Company, LLC (“Exelon”) on October 12,

2018. In those Final Comments both the EDCs and Exelon re-visited a proposal to modify the

Supplier Master Agreement (“SMA™) that was raised and discussed in last year BGS proceeding

and ultimately rejected by the Board. The Board should once again reject this proposal to

modify the SMA.
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Rate Counscl sceks leave from the Board 1o muke this supplemental filing. As neither the
EDCs nor Exclon mentioned the proposed modification 1o the SMA prior to the filing of Final
Comwents, Rate Counsel was nol given the opportunity to respond in our Final Cemments? At
ihe legislative hearing, held just two weeks prior o the filing of Final Comments, the EDCs,
although seated at counsel table with the BGS Auction manager, did not mention this proposal.
Tndeed, each EDC representative had “no comment” at the legislative hearing.”  In ¥inal
Comments, Exelon claimed to be present 2t the hearing but did not malke an appearance,*
Therefore other parties were denied prior notice of this alternative proposal and thus were denied
the opportunity 1o respond in Final Comments,

Spocifically, on October 12, 2018, the EDCs filed Final Comments in this BGS
proceeding. In those Final Comments the EDCs, for the first time in this proceeding, proposed a
wiodification 1o Section 15.9 of the Supplier Master Agreement ("SMA”) that would change the
emzent procedue for the pass through of transmission related increases to BGS supplicrs. In
Final Comments, the EDCs argued that the Board could “use its discretionary authority™ to
approve the pass through of transmission rate increases “prior to the issuance of a Final FERC
Order in appropriate circumstances.”

Not surprisingly, Exelon filed Final Comments with the same proposed modification o
Section 139 of the SMA, Exelon, in Initiul Comments, proposed that the pass through of
transmission related fncreases o BGS Suppliers should be abandoned in favor of the EDCs

assuming directly the Firm Transmission Service obligation. This proposal was then

* Notubly, at the Legislative heaving, President Finrdatisa reminded the parties that “Final written comments should
anly respond 1o the issucs raised in the inflial camments and in today’s hearing.” Final written comments should
not be nsed 1o raise new Issues In this proceeding”® TE:120.25.

1400322 (Sept. 28, 2018},

f Exelon Final Comments, p.1, #12,

® EDCs Pinal Comments, p. 6.
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supplemented in Exclon’s Final Comments with an alternative proposal, that is, that the Board
should eliminate the requirement {hat a4 FERC Order inmposing increased cosis be final, not
subject 1o refund hefore such costs could be recoverad by RGS suppliers,  Exelon threatened
that ¥if' the current process under seection 15.9 of the SMA remains in place, suppliers will have
no choice but 10 price this type of regulatory sk inte upcoming BGS auction offers, resulting in
exactly the cost increases (o customers that the Board has been working 1o svoid.”®

Bevause neither Exelon nor the EDCs made this proposal prior 1o the filing of Final
Comments, Rate Counsel was not given the opportunity to respond to this proposal in our inal
Comments. Accordingly, the Board should reject this last minute propoesed madification to the
SMA.

Rate Counsel did however address this same propesal in the 2017 BGS auction
proceeding when it was raised by the BDCs in their July 2017 Joint Filing. At that time Rate
Counsel urged the Board (o reject this proposal based on concerns that excess payments made (o
RGS Suppliers would not be retwned 1o 1atepayers in a fimely manver, iFat all” The Board
agreed with Rate Counsel in thut procesding snd rejecied the ERCs proposed modification to the
SMA noting that “[while understanding the concerns raised by the EDCs and IEPNI related to
this issue, the Board is not persuaded that the preposcd modifications are necessary at this
time.”® The Board went on to say that “[clonsistent with the curently-approved language, the
EDCs can, and have, pelitionsd the Board [or authorily 1o begin collecting and paying such

changes absent a Final FERC Order on a case by vase basis.”® Thus, the Board rejecied the

# Pxelon Finsl Comments, p. §

A copy of thoss comments Is atisched 10 this letter for the Board's convenience.
® IMAC the Provizion of Basie G fon Serviee (BGS) Por The Period Begiuning Jaue 1, 2018, BPU Docket No.
ERI7040335, Decising and Order, Nov.21, 2817 (hereinafer “2017 BGS Order™).
B
1.
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EDCs® proposed modification to the SMA concluding “that the current construct provides a
balance between the protection of ratepayers and the concerns of BGS suppliers regarding risk,
while allowing the Board discretion on & case by case basie.” The same reasoning should
prevail in this proceeding.

The EDCs and Exclon have disguised this “alternative proposal” as a response 10 an issue
raised in Initlal Comments, Bug, in essence, they have introduced a new issue in Final
Comments that cannot be rebutted. Rate Counsel believes however thai the failuwe of the EDCs
and Exelon to reveal this proposed modification ar the legislative hearing violates the spirit if not
the lstter of the Board’s directive that “Final Comments should only be used 10 respond to {ssues
raised in the Inftial Comments, issued raised 4l the legislative-type hearing or questions raised by
Board staff as part of this matter.””! The Roard’s decision in the 2017 RGS proceeding was
based on all parties being given ample opportunity to comment on the proposal. ‘The carlier
decision is the propor onc and should not be reversed based on “alternative proposals” raised for

the first time in Final Comments.

©ld at10
' Netice of Public Megting, July 27, 2018.
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A copy of this letter will be sent to'the email list server used by the Board for these BGS
filings. We have also enclosed one additional copy of this lerter. Please stamp and date the copy
s filed and retum to our courier.

‘Thank you for your consideration and attention to this matter,

Respectfully submitted,

STEFANIE A, BRAND
DIRECTOR, DIVISION OF RATE COUNSEL

By c‘) fow %KL

Diane Schulze, Esq.
Assistant Deputy Rate Counsel

DS/ig
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